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LEGISLATIVE HEARING ON H.R. 2907, TO PRO-
VIDE FOR A LAND EXCHANGE IN THE
STATE OF ARIZONA BETWEEN THE SEC-
RETARY OF AGRICULTURE AND YAVAPAI
RANCH LIMITED PARTNERSHIP; AND
H.R. 3247, TO PROVIDE CONSISTENT
ENFORCEMENT AUTHORITY TO THE
BUREAU OF LAND MANAGEMENT, THE
NATIONAL PARK SERVICE, THE UNITED
STATES FISH AND WILDLIFE SERVICE, AND
THE PROTECTION OF PUBLIC LANDS
UNDER THE JURISDICTION OF THESE
AGENCIES, TO CLARIFY THE PURPOSES
FOR WHICH COLLECTED FINES MAY BE
USED, AND FOR OTHER PURPOSES.

Tuesday, October 21, 2003
U.S. House of Representatives
Subcommittee on Forests and Forest Health
Committee on Resources
Washington, DC

The Subcommittee met, pursuant to notice, at 10:03 a.m., in
Room 1334, Longworth House Office Building, Hon. Rick Renzi,
presiding.

Present: Representatives Renzi, Duncan, Tancredo, Hayworth,
Flake, Pearce, Inslee, Kildee, Tom Udall of New Mexico, and Mark
Udall of Colorado.

STATEMENT OF HON. RICK RENZI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Mr. RENZI. Good morning. The Subcommittee on Forests and
Forest Health will come to order. The Subcommittee is meeting
today to hear testimony on H.R. 2907, the Northern Arizona
National Forest Land Exchange Act of 2003, and H.R. 3247, the
Trail Responsibility and Accountability for the Improvement of
Lands Act of 2003.
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Under Committee rule 4(g), the Chairman and the Ranking Mi-
nority Member may make opening statements. If any other mem-
ber has statements, they may be included in the hearing record
under unanimous consent.

Members of the Subcommittee, I appreciate the Subcommittee’s
consideration of my bill, H.R. 2907, the Northern Arizona National
Forest Land Exchange Act of 2003. H.R. 2907 facilitates a land ex-
change in Northern Arizona of private land within the Yavapai
Ranch for Forest Service land in the northern portion of the State.

Mr. RENZI. I would like to recognize local representatives in the
First District of Arizona, including the Mayor of Camp Verde,
Mitch Dickinson, the Mayor of Clarkdale, Mike Bluff, and the
Mayor of Cottonwood, Ruben Jauregui.

H.R. 2907 accomplishes several goals in Northern Arizona. First,
it will preserve the pristine areas within the Yavapai Ranch for the
wildlife and recreation purposes. Second, H.R. 2907 provides the
City of Flagstaff with the opportunity to acquire land to expand
and improve Pulliam Airport. H.R. 2907 will allow the City of
Flagstaff to develop a new city park and recreational areas and ob-
tain ownership of land near their water treatment plant. This is
critical to the City of Flagstaff's future by providing economic de-
velopment and affordable housing.

The Northern Arizona National Forest Land Exchange Act will
also allow the City of Williams to acquire land for its well sites,
water storage tanks, and wastewater facilities and drinking water
treatment plants. Until recently, the City of Williams relied com-
pletely on surface water supplies to service the community. How-
ever, surface water reservoirs in Williams are currently at a mini-
mal 8 percent of capacity. H.R. 2907 will assist Williams in meet-
ing their water challenges in the future, providing new land for
well drilling sites.

In the Verde Valley, this bill provides the Town of Camp Verde
with a unique opportunity to acquire lands for open space to pro-
tect their view shed. The Camp Verde Fire District will be provided
with land adjacent to Interstate 17 for an emergency response and
urgent care facility for faster response. A planned development
along I-17 will provide Camp Verde with additional tax base and
job opportunities.

A residential development in Clarkdale and Cottonwood will di-
versify the housing market and provide new lands for their tax
base. I am assured that language in H.R. 2907 ensures that water
conservation and water use restrictions must be met for any future
development. In addition, any development must also comply with
the State of Arizona’s surface and groundwater laws, as well as
local community planning standards.

Finally, this legislation ensures that six summer youth camps,
serving between 6,000 and 8,000 children per year, have the oppor-
tunity to acquire the land and benefit from full ownership and
management of this land. Included in this exchange are YoungLife
Lost Canyon Camp, Friendly Pines Camp, YMCA Sky-Y Camp,
Pine Summit Camp, Temple Beth Israel’s Camp Charles
Pearlstein, and the Roman Catholic Church of Phoenix Patterdale
Pines Camp.
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In the past few months, I have received many letters and phone
calls providing input and information on this exchange. I have also
held several town halls and town meetings in the districts to discus
many complex issues surrounding this exchange. I have visited and
toured Yavapai Ranch and the exchange parcels and have wit-
nessed firsthand the equity this land exchange can bring to the
area. Bringing the Yavapai Ranch into Federal ownership is in the
best interest of the public and the general good, and the Forest
Service has indicated that it would otherwise be unable to afford
to acquire these parcels.

H.R. 2907 will benefit the public, the many communities and
camps in Northern Arizona that will receive opportunities for fu-
ture economic development and the natural beauty of the Yavapai
Ranch. The hearing on H.R. 2907 today represents another step in
this legislative process. I appreciate the Subcommittee’s consider-
a‘fcion of the Northern Arizona National Forest Land Exchange Act
of 2003.

[The prepared statement of Mr. Renzi follows:]

Statement of The Honorable Rick Renzi, a Representative in Congress from
the State of Arizona, on H.R. 2907

Good morning, Chairman McInnis and members of the Subcommittee, I appre-
ciate the Subcommittee’s consideration of my bill, H.R. 2907, the Northern Arizona
National Forest Land Exchange Act of 2003. H.R. 2907 facilitates a land exchange
in northern Arizona of private land within the Yavapai Ranch for Forest Service
land in the northern portion of the state.

H.R. 2907 accomplishes several goals in northern Arizona. First, it will preserve
the pristine areas within Yavapai Ranch for wildlife and recreation. Second,
H.R. 2907 provides the City of Flagstaff with the opportunity to acquire land to ex-
pand and improve Pulliam Airport. H.R. 2907 will allow the City of Flagstaff to de-
velop a new city park and recreational areas and obtain ownership of land near
their water treatment plant. This is critical to the City of Flagstaff’s future by pro-
viding economic development and affordable housing.

The Northern Arizona National Forest Land Exchange Act will also allow the City
of Williams to acquire land for its well sites, water storage tanks and wastewater
facility and drinking water treatment plants. Until recently, the City of Williams
relied completely on surface water supplies to service the community, however, sur-
face water reservoirs in Williams are currently at a minimal eight percent of capac-
ity. H.R. 2907 will assist Williams in meeting their water challenges in the future
by providing new land for well drilling sites.

In the Verde Valley, this bill provides the Town of Camp Verde with a unique
opportunity to acquire land for open space to protect their view shed. The Camp
Verde Fire District will be provided with land adjacent to Interstate 17 for an emer-
gency response and urgent care facility for faster response. A planned development
along Interstate 17 will provide Camp Verde with additional tax base and job oppor-
tunities.

A residential development in Clarkdale and Cottonwood will diversify the housing
market and provide new lands to their tax base. I have ensured that language in
H.R. 2907 ensures that water conservation and water use restrictions must be met
for any future development. In addition, any development must also comply with the
State of Arizona’s surface and ground water laws, as well as local community plan-
ning standards.

Finally, this legislation ensures that six summer youth camps, serving between
six and eight thousand children a year, have the opportunity to acquire the land
and benefit from full ownership and management of this land. Included in this ex-
change are YoungLife Lost Canyon Camp, Friendly Pines Camp, YMCA Sky-Y
Camp, Pine Summit Camp, Temple Beth Israel’s Camp Charles Pearlstein and the
Roman Catholic Church of Phoenix Patterdale Pines Camp.

In the past few months, I have received many letters and phone calls providing
input to this exchange. I have also held several town halls and town meetings in
the district to discuss the many complex issues surrounding this exchange. I have
visited and toured the Yavapai Ranch and the exchange parcels and have witnessed
first hand the equity of this land exchange. Bringing the Yavapai Ranch into federal
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ownership is in the best interest of the public, and the Forest Service has indicated
that it would otherwise be unable to afford to acquire these parcels.

H.R. 2907 will benefit the public, the many communities and camps in northern
Arizona that will receive opportunities for future economic development, and the
natural beauty of the Yavapai Ranch. The hearing on H.R. 2907 today represents
another step in the legislative process. I appreciate the Subcommittee’s consider-
ation of the Northern Arizona National Forest Land Exchange Act of 2003.

Mr. RENZI. At this time, I would like to recognize the Ranking
Member, Mr. Inslee, for any statements that he might have.

STATEMENT OF HON. JAY INSLEE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WASHINGTON

Mr. INSLEE. Thank you. Just briefly, I look forward to this. I
think there are a lot of interesting issues. I look forward to a dis-
cussion of this water conservation movement issues, its enforce-
ability in particular, and I am sure we will have a lot of other good
questions. Thank you, Mr. Chair.

Mr. RENZI. I thank the Ranking Member.

I would like to invite the first panel to join us at the table,
please, and I would like to introduce our witnesses today.

As the gentlemen are making their way to the table, I would like
to recognize the gentleman who originally helped to author this bill
during the 107th Congress, the Congressman from the Sixth Dis-
trict of Arizona—

Mr. HAYWORTH. Or what used to be the Sixth District, now the
Fifth with the realignment.

Mr. RENZI. Now the fifth.

Mr. HAYWORTH. Yes, sir.

STATEMENT OF HON. J.D. HAYWORTH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Mr. HAYWORTH. Mr. Chairman, it is good to see you in the chair
today and I am grateful for the opportunity to talk about this im-
portant legislation. Let me commend you, Mr. Renzi, for all your
hard work in bringing this before the Forest Subcommittee. I would
also like to join the Chairman in welcoming my friends from Ari-
zona who join us in the Committee Room today and thank them
for making the trip back to Washington to participate in this hear-
ing.

Although you may not agree on every jot and tittle of the legisla-
tion before us, I think it is safe to say that we all agree that we
have a common goal. I look forward to working with each of you
toward that goal, which is to ensure that the environment, eco-
system, watershed, and forested lands of Northern Arizona are pro-
tected and preserved.

As the Chairman mentioned, H.R. 2907 is very similar to a bill
I sponsored in the last Congress, together with our friend the late
Bob Stump. The concept of a land exchange to consolidate the
Yavapai Ranch lands just made sense. Through this land exchange,
the Federal Government will receive pristine forest lands that truly
belong under the stewardship of the U.S. Forest Service to preserve
for future generations.

This exchange was originally initiated by the Forest Service to
consolidate a massive checkerboard parcel of land and to protect
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the Juniper Mountains forested area from future development. Wa-
tershed management, wildlife habitat, and outdoor recreation in
the consolidated land parcel will be preserved through this action.

Additionally, many of the land parcels the Forest Service will
trade to accomplish these goals are eagerly sought by the local
communities for a variety of worthwhile civic purposes, including
expansion of airports, parks, and other municipal facilities. As the
Chairman mentioned, six summer camps that currently lease lands
from the Forest Service would be able to acquire their leased areas.

There have been numerous meetings between Forest Service per-
sonnel and various communities and citizen groups. As a result,
the bill has been endorsed by the city councils of Flagstaff, Wil-
liams, Camp Verde, Cottonwood, Clarkdale, as well as the Yavapai
County Board of Supervisors, the Salt River Project, the Arizona
Game and Fish Department, the Flagstaff Chamber of Commerce,
the Greater Flagstaff Economic Council, the Williams Chamber of
Commerce, the Camp Verde Chamber, the Cottonwood Chamber,
the Grand Canyon Trust, the Sedona Verde Valley Realtors, the
Wildlife Conservation Council, the Arizona Antelope Foundation,
the Arizona Mule Deer Association, the Central Arizona Land
Trust, and the Arizona Republic Newspaper editorial board.

This bill makes good sense for our forest and for the people of
Arizona. The savings for the Federal Government and obviously for
U.S. taxpayers associated with this land exchange are significant,
but much more importantly, this exchange will ensure that one of
the last largest pristine forested parcels in Arizona will pass out
of private hands and be protected from development indefinitely.

We have several questions for our witnesses today, and obviously
welcome them and look forward to their testimony.

Again, Mr. Chairman, I commend you for your hard work on this
and am glad to be a part of this hearing today. Thank you, sir. I
yield back my time.

Mr. RENZI. Thank you, J.D.

[The prepared statement of Mr. Hayworth follows:]

Statement of The Honorable J.D. Hayworth, a Representative in Congress
from the State of Arizona, on H.R. 2907

Mr. Chairman, I am grateful for the opportunity to discuss this important legisla-
tion today, and commend the gentleman from Arizona, Mr. Renzi, for his hard work
in bringing this before the Forests Subcommittee. I also want to welcome my friends
from Arizona who join us in the Committee Room today and thank them for coming
to Washington to participate in this hearing. All of you may not agree on every jot
and tittle of the legislation before us, but I think it is fair to say that we all agree
that we have a common goal. I look forward to working with each of you toward
that goal, which is to ensure that the environment, ecosystem, watershed, and for-
ested lands of Northern Arizona are protected and preserved.

As you know, H.R. 2907 is very similar to a bill I sponsored in the last Congress,
together with our friend, the late Rep. Bob Stump. The concept of a land exchange
to consolidate the Yavapai Ranch lands just makes sense. Through this land ex-
change, the federal government will receive pristine forest lands that truly belong
under the stewardship of the U.S. Forest Service to preserve for future generations.

This exchange was originally initiated by the Forest Service to consolidate a mas-
sive “checkerboard” parcel of land, and to protect the Juniper Mountains’ forested
area from future development. Watershed management, wildlife habitat and outdoor
recreation in the consolidated land parcel will be preserved through this action. Ad-
ditionally, many of the land parcels the Forest Service will trade to accomplish these
goals are eagerly sought by local communities for a variety of worthwhile civic pur-
poses, including expansion of airports, parks and other municipal facilities. Also, six
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summer camps that currently lease lands from the Forest Service would acquire
their leased areas.

There have been numerous meetings between Forest Service personnel and var-
ious communities and citizen groups. As a result, this bill has been endorsed by the
City Councils of Flagstaff, Williams, Camp Verde, Cottonwood, Clarkdale, as well
as the Yavapai County Board of Supervisors, Salt River Project, Arizona Game and
Fish Department, Flagstaff Chamber of Commerce, Greater Flagstaff Economic
Council, Williams Chamber of Commerce, Camp Verde Chamber of Commerce, Cot-
tonwood Chamber of Commerce, Grand Canyon Trust, Sedona-Verde Valley Real-
tors, Wildlife Conservation Council, Arizona Antelope Foundation, Arizona Mule
D(;/Ier Association, Central Arizona Land Trust, and the Arizona Republic, among
others.

This bill makes good common sense for our forests and for the people of Arizona.
The savings for the federal government (and, therefore, the U.S. taxpayer), associ-
ated with this land exchange are significant. But much more importantly, the ex-
change will ensure that one of the last, largest pristine forested parcels in Arizona
will pass out of private hands and be protected from development indefinitely.

I have several questions for our witnesses today, and look forward to their testi-
mony. And again, I commend Congressman Renzi for his hard work on this impor-
tant legislation and thank him for the chance to partner with him on this bill.

Mr. RENZI. At this time, I would like to introduce our witnesses
on H.R. 2907. On panel one, we have the Honorable Mark Rey,
Under Secretary of Natural Resources and Environment with the
U.S. Department of Agriculture; the Honorable Mitch Dickinson,
Mayor of the Town of Camp Verde; Mr. Peter Andrew Groseta,
Owner of Groseta Ranches, LLC; and Ms. Aileen Roder, Program
Director, Taxpayers for Common Sense. Welcome and good morn-
ing to you all. I am thankful.

We begin with a little reminder that I would ask that you limit
your statements to 5 minutes. Mr. Rey, I would now recognize you
for your 5-minute statement.

STATEMENT OF MARK REY, UNDER SECRETARY, NATURAL
RESOURCES AND ENVIRONMENT, U.S. DEPARTMENT OF
AGRICULTURE

Mr. REY. Thank you, Congressman Renzi, and thank you for the
opportunity to present the Department of Agriculture’s views on
H.R. 2907, the Northern Arizona National Forest Land Exchange
Act of 2003, and H.R. 3247, the Trail Responsibility and Account-
ability for the Improvement of Lands Act of 2003. I will limit my
remarks on this panel to the first of those two bills and summarize
accordingly.

The Department supports the land exchange embodied within
H.R. 2907 and supports the goal of H.R. 3247. We would like to
work with the Subcommittee and the sponsors on some modifica-
tions that we believe would improve both bills.

With regard to H.R. 2907, the Department supports the land ex-
change between Yavapai Ranch Limited Partnership, the Northern
Yavapai LLC, and the Forest Service, which would consolidate the
largest remaining checkerboard ownership in Arizona. We do, how-
ever, have some concerns related to the partial deletion order, the
enforcement provisions associated with the conservation easements,
the cost of the appraisal, and compensation for persons holding
grazing permits within the parcels identified for transfer. Both of
those, or all of those issues, we believe, can be resolved by technical
corrections to the bill and we would like to work with the Sub-
committee on these kinds of corrections.
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This exchange will offer substantial benefits to all of the parties
involved. The forest units involved would benefit from simplified
boundary management, reduced administrative costs, and the ac-
quisition of lands adjacent to the Juniper Mesa Wilderness, which
has significant forest, wildlife, and recreation values. Consolidating
110 square miles into solid Forest Service ownership is a signifi-
cant gain from both administrative and resource standpoints. Sav-
ings in just land line locations alone would amount to $1 million.
So the bill has significant benefits for all of the parties involved.

The Department supports enactment of the legislation and we
would be happy to work with the Committee to that end. Thank
you very much.

Mr. RENZI. Thank you, Mr. Rey.

[The prepared statement of Mr. Rey follows:]

Statement of Mark Rey, Under Secretary, Natural Resources and
Environment, U.S. Department of Agriculture, on H.R. 2907 and H.R. 3247

Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to present the Department’s views on H.R. 2907,
the Northern Arizona National Forest Land Exchange Act of 2003, and H.R. 3247,
the Trail Responsibility and Accountability for the Improvement of Lands Act
(TRAIL Act) of 2003. The Department supports the concept of the land exchange
embodied within H.R. 2907, and supports the goal of H.R. 3247, but would like to
work with the Subcommittee and sponsors on some modifications that we believe
would improve the bills.

H.R. 2907—the Northern Arizona National Forest Land Exchange Act of 2003

The Department supports the concept of a land exchange between Yavapai Ranch
Limited Partnership, the Northern Yavapai, L.L.C. and the Forest Service, which
would consolidate the largest remaining checkerboard ownership in Arizona. We do
however, have some concerns related to the parcel deletion order, enforcement provi-
sions associated with the conservation easements, the costs of the appraisal, and
compensation for persons holding grazing permits within the parcels identified for
transfer. We would like to work with the Subcommittee on some clarifications to
this bill.

H.R. 2907 would authorize the exchange of approximately 55,000 acres of Federal
and non-Federal land in the State of Arizona between the Secretary of Agriculture
and Yavapai Ranch Limited Partnership. Pass-through provisions allows for some
of the Federal land acquired by Yavapai Ranch Limited Partnership and the North-
ern Yavapai L.L.C. to be reconveyed to the cities of Flagstaff, Williams, and Camp
Verde, Arizona, and to summer organizational camps identified in the bill.

This exchange can offer substantial benefits to all parties involved. The Forest
units involved would benefit from simplified boundary management, reduced admin-
istrative costs, and the acquisition of lands adjacent to the Juniper Mesa Wilder-
ness, which has significant forest, wildlife, and recreation values. Consolidating 110
square miles into solid Forest Service ownership is a significant gain from both ad-
ministrative and resource standpoints.

The Department has suggestions to improve four sections in the bill. First, Section
4(a)(3)(B) establishes conservation easements on the Camp Verde and Cottonwood
parcels, which are located on the Prescott National Forest. H.R. 2907 needs greater
detail concerning: (1) how a memorandum of understanding with the State of Ari-
zona will be developed to enforce the conservation easements; (2) when the memo-
randum will take effect and for how long; and (3) how the Federal government will
be removed from liability. We would be happy to work with the Subcommittee and
the bill sponsors to provide additional details.

In addition, the Department is concerned that the valuation of the Federal parcels
due to the conservation easements could result in the transfer of far more Federal
land to the owners of the Yavapai Ranch and its related limited liability corporation
than would otherwise occur if the market value of the Federal estate were valued
without this encumbrance. The Federal government will hold these conservation
easements in perpetuity, thus reserving the value.

Our second concern involves Section 5(c)(2), which describes the order for deleting
Federal parcels. If the final appraised value of the Federal land exceeds the final
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appraised value of the non-Federal land, the intended deletion order could result in
undesirable boundaries.

Third, Section 6(d) states the costs of implementing the land exchange will be
borne by the Secretary of Agriculture (for the Federal land) and Yavapai Ranch (for
the non-Federal land). The costs of implementing the exchange should be borne
equally by both parties since both parties are benefitting from this land exchange;
specifying each type of cost is not needed in the bill. Also, the Department believes
reimbursement to Yavapai Ranch for using independent third party contractors
should only be done where the Forest Service has agreed to the contractor, scope
of work, cost estimate, and formally accepts the work performed.

Fourth, Section 9 states that persons holding grazing permits for land transferred
into private ownership shall be compensated for any loss of grazing associated with
the transfer. The Department believes this section should be deleted. Grazing on
National Forest System land has been determined by the courts to be a privilege,
not a right. The Department does not believe this grazing privilege should be com-
pensated since Forest Service regulations allow for a grazing permit to be canceled,
modified, or suspended, in whole or in part, where lands grazed under the permit
are to be devoted to another public purpose including disposal. In these cases, ex-
cept in an emergency, no permit shall be cancelled without two years’ prior notifica-
tion (36 CFR 222.4).

However, the Federal Land Policy and Management Act of 1976 provides com-
pensation for permittees’ interest in authorized permanent improvements. Forest
Service regulations at 37 CFR 222.6 states, “Whenever a term permit for grazing
livestock on National Forest land in the 16 contiguous western States is canceled
in whole or in part to devote the lands covered by the permit to another public pur-
pose, including disposal, the permittee shall receive from the United States a rea-
sonable compensation for the adjusted value of his interest in authorized permanent
improvements placed or constructed by him on the lands covered by the canceled
permit. The adjusted value is to be determined by the Chief, Forest Service. Com-
pensation received shall not exceed the fair market value of the terminated portion
of the permittee’s interest therein.” Any compensation is based on amortization over
the life of the permanent improvement, thus the Department would need an amorti-
zation schedule from the permittee for all permanent improvements to be claimed,
including receipts of purchase, labor costs, or any other costs. The Department be-
lieves these are the only costs where compensation is appropriate.

H.R. 3247—the Trail Responsibility and Accountability for the Improvement of
Lands Act (TRAIL Act) of 2003

The Department supports the goals of H.R. 3247, but would like to work with the
Subcommittee on some modifications that we believe would improve the bill. We
commend Mr. Tancredo and the cosponsors of H.R. 3247 for their efforts through
this bill to raise the public’s awareness of the laws pertaining to Federal lands to
protect the public’s natural resources, and the consequences of violating them. We
also thank the Subcommittee for seeking innovative approaches for providing re-
sources to the Department to rehabilitate National Forest System lands once a
criminal violation has occurred.

H.R. 3247 makes consistent the penalties for violating regulations of the National
Park Service, Bureau of Land Management, and the Fish and Wildlife Service in
the Department of the Interior, and the Forest Service in the Department of Agri-
culture. We support such a concept as we work closely with our fellow land manage-
ment agencies in enforcement activities, including local cross-designations of author-
ity. Consistent enforcement authority would make this cooperation much easier, aid
the public in understanding regulations and penalties, and assist prosecutors and
courts that must handle cases arising from different federal jurisdictions. The bill
would change the penalty for violation of our regulations from one level of offense
to two levels. We will work with the Department of Justice and the federal courts
to best ensure advantages of consistent criminal penalties are fulfilled.

The Department has been working with the Department of Justice, the Depart-
ment of the Interior, and the Subcommittee on similar bills dealing with enforce-
ment and violations. We are willing to offer suggested changes to H.R. 3247, which
we believe will strengthen the bill while still allowing the flexibility for enforcement.
These suggested changes to the Forest Service Organic Act deal with fines.

The Department would like to work with the Subcommittee, the Department of
the Interior, and the Department of Justice to clarify Section 2 of the bill dealing
with Class A and Class B misdemeanors. Creating these separate offenses provides
both the land managers and the Department of Justice with much greater flexibility
to deal with criminal violations of land management regulations. The Forest Service
has authority to issue Class B misdemeanors for a violation of agency regulations
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as stated in the Forest Service Organic Act of 1897. H.R. 3247 would create a new
Class A misdemeanor for certain offenses committed on National Forest System
lands by any person who knowingly and willfully violates any such rule or regula-
tion. The bill adopts the most onerous requirement of “knowingly and willfully,”
which generally requires greater proof of wrongdoing. Thus, in a prosecution involv-
ing the “knowing and willful” standard, the government must prove that the defend-
ant specifically intended to violate the law, a difficult standard to meet. Proof that
an offense was committed “knowingly” merely requires proof of the facts that con-
stitute the offense. This means that in a criminal prosecution involving the “know-
ing” standard, the government must only prove that the defendant was aware of his
acts, performed them intentionally, and did not act by mistake or accident.

In addition, Section 3 of the bill needs to be clarified concerning use of collected
fines. H.R. 3247 identifies how collected fines will be used by providing authority
to the Secretary to use all fines, including collaterals, collected as a result of a viola-
tion of Forest Service regulations to cover the cost to the United States of any im-
provement, protection, or rehabilitation work on National Forest System lands ren-
dered necessary by the action which led to the fines. Congress has previously ap-
proved the use of fines by other Departments in other critical environmental legisla-
tion, including the Endangered Species Act of 1973 and the Migratory Bird Treaty
Act of 1918. H.R. 3247 also would establish an innovative and effective means of
putting the penalties paid by violators of Federal regulations to use to cover some
of the costs of damage caused by violations. The bill also would authorize the use
of moneys received from fines, forfeitures, judgments, settlements, and compromises
to be used for prevention and education programs to help prevent future violations
and losses.

To effectuate fully the authority provided by H.R. 3247 to retain and spend fines
and collaterals collected for criminal violations of Forest Service regulations, the De-
partment recommends that Paragraph (A), as added by Section 3(d) of the bill gov-
erning the use of moneys collected by the Forest Service be amended by expanding
the use of such moneys to cover the costs of repair and replacement of other govern-
ment property damaged by the action that led to the fine, forfeiture, judgment, com-
promise, or settlement.

We appreciate the interest of the sponsor and the Subcommittee in addressing
violations of law on National Forest System lands and their penalties, and your will-
ingness to work with us to address the many law enforcement challenges we face.

This concludes my statement. I would be pleased to answer any questions that
you may have.

Mr. RENZI. Mitch, it is good to have you here this morning.

Mr. DiCKINSON. Thank you, sir. I am happy to be here.

Mr. RENzI. Thank you for coming all the way to Washington. I
am interested to hear your statement. Please begin.

STATEMENT OF MITCH DICKINSON, MAYOR, TOWN OF CAMP
VERDE, ARIZONA; ACCOMPANIED BY MICHAEL R. BLUFF,
MAYOR, CLARKDALE, ARIZONA; AND RUBEN JAUREGUI,
MAYOR, COTTONWOOD, ARIZONA

Mr. DICKINSON. My name is Mitch Dickinson and I am the
Mayor of the Town of Camp Verde. I am also a sixth generation
Camp Verde native and I believe I have a strong understanding of
the issues important to Northern Arizona.

I appear before you today as a spokesperson for the towns of
Camp Verde, Cottonwood, Clarkdale, Flagstaff, Williams, Prescott,
Chino Valley, and Prescott Valley, all of whom strongly endorse
this land exchange. Four of these communities, including my home-
town, will receive lands via this exchange that are very important
in our efforts to plan for and accommodate future growth and eco-
nomic development in a challenging rural area while preserving
and protecting open space, the Verde River, and the Ponderosa
Pine Forest. We were disappointed last year when the bill was not
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passed and we are here today to encourage you and support pas-
sage this session.

The Forest Service and Yavapai Ranch have worked with the
local communities for more than 5 years now and I would empha-
size that we have an extraordinary consensus in Northern Arizona
about this trade. Specifically, this land exchange has the strong
support of every single city or town that has land involved in the
exchange and every town that has land abutting the exchange. It
also has the support of the numerous organizations that were men-
tioned previously. There could not possibly be a broader base of
support for this bill.

I would like to briefly describe why our communities are so inter-
ested in seeing this exchange. I will begin with Flagstaff. As was
mentioned earlier, Flagstaff needs room to expand their airport.
They need more room for runways to bring in regional jets that will
help accommodate business and tourist travelers to the economy of
all of Northern Arizona. They also need to acquire Forest Service
land on which its water treatment plant is located, and this would
help to meet the Forest Service goal that has been stated publicly
in my hometown, that the Forest Service would like to get out of
the land leasing business.

Turning to Williams, the problems with water there were men-
tioned. Last year, their water capacity reservoirs were down to 4
percent. This year, they are up to 8 percent. Out of all of the com-
munities, they are probably the most anxious about its passage.
They need additional lands to develop wells for proper water re-
sources for their community. When water levels get this low, there
is also a problem with water quality and water filtration, so it real-
ly is a public health issue to Williams.

The next communities involved in the exchange are Cottonwood
and Clarkdale. Clarkdale Mayor Mike Bluff and Cottonwood Mayor
Ruben Jauregui are here with me today to support this bill. Both
communities need this land exchange to accommodate their
planned future growth and to improve the regional mix of housing
available to its residents and to increase needed tax revenues while
also maintaining open space along the foothills. These lands would
give them the ability to make those smart growth planning deci-
sions.

Mayor Bluff has corrected stated in letters to Senators McCain
and Kyl that this trade will save water. The water conservation
easements that had been agreed to are unprecedented in Arizona.
This legislation will require conservation methods that will be an
example to future development in Arizona.

Now, I will turn to my own Town of Camp Verde, where our
town council strongly favors this land exchange. In the election
held last spring, this issue was the most prominent and the pro-
exchange candidates ran strongly on this issue for the growth and
planning of our community and they were elected overwhelmingly.
That was an accurate indication of how the people of Camp Verde
think on this issue.

Camp Verde understands that this exchange will provide us the
opportunity for highway frontage land to build a commercial tax
base that is currently Forest Service land. It will also provide land
to our fire department and hazmat and emergency teams to have
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a response facility that is essential to their ability to handle emer-
gencies along the Interstate 17 and Highway 260 corridors in a
timely manner.

We must build a commercial tax base in order to have sufficient
revenue stream to provide basic services to our residents. Business
wants to be located near a highway that passes 11 million vehicles
a year and brings tourist dollars with it that will help to make
these developments be successful. The Forest Service owns the land
along the highway. This land is arid, low-lying scrub-brush that is
not very scenic by Verde Valley standards. It is, however, ideal for
commercial development.

Right now, you cannot buy a pair of shoes in Camp Verde. Our
residents are forced to drive 15 miles or more to neighboring towns
to do most of their shopping, and that is an inefficient circumstance
in an ever-growing area. This trade will work to help development
occur where it belongs, along the highway, well away from the ri-
parian belts of the Verde River and the low-lying valley.

I am aware that some have questioned the enforceability of the
water conservation easements in the legislation. Arizona statutes
authorize those easements and I can assure you that the towns of
Camp Verde, Cottonwood, and Clarkdale are concerned about
water and that we are ready, willing, and able to monitor and en-
force them.

We think the exchange is a win-all for Northern Arizona for fu-
ture jobs, smart economic growth, and for protection and preserva-
tion of open space. We think it is fair to all the parties, including
the cities and towns, Yavapai Ranch, and the Forest Service, and
for all of these reasons, we ask you to promptly pass this bill. I
would like to say that there are several letters of support that have
been dsubmitted and I would ask that they be included in the
record.

This concludes my statement. Mayor Jauregui, Mayor Bluff, and
myself are here to answer any questions you may have.

Mr. RENZI. Mitch, thank you for your leadership on this and your
comments.

[The prepared statement of Mr. Dickinson follows:]

Statement of The Honorable Mitch Dickinson, Mayor,
Town of Camp Verde, Arizona, on H.R. 2907

Mr. Chairman and Members of the Subcommittee:

My name is Mitch Dickinson, and I am the Mayor of the Town of Camp Verde,
Arizona. I appear before you today on behalf of the mayors of Camp Verde, Chino
Valley, Clarkdale, Cottonwood, Flagstaff, Prescott, Prescott Valley and Williams, all
of whom strongly endorse the land exchange proposals of H.R. 2907.

Four of those communities, including my home town of Camp Verde, will receive
lands via this exchange that are very important in order to accommodate future
planned growth and economic development, provide critical new municipal services,
and preserve and protect open space and the Verde River.

Mr. Chairman, our communities need these lands now, before it is too late. This
land exchange has been the most discussed in the history of Arizona. We were ex-
tremely disappointed when Congress adjourned last year without taking final action
on the exchange legislation, even though the House passed it unanimously. Thus,
we are asking that H.R. 2907 be passed by the Congress this fall.

As you have already heard, the Forest Service has been working with the Yavapai
Ranch Partnership and our city and town governments to put this land exchange
together for more than five years now. I would emphasize that we have developed
an extraordinary consensus about it. Specifically, this land exchange has the strong
support of:
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* Every single City and Town that has land involved in the exchange or land

which abuts the exchange;

¢ The Coconino County Board of Supervisors and numerous elected officials;

¢ Six summer camps for children which will receive land via the exchange—land

which is needed to avoid future management conflicts with the Forest Service;
¢ The Arizona Game and Fish Department;

¢ The Navajo Nation, and Hopi and White Mountain Apache Tribes;

¢ The Arizona Republic, our state’s largest newspaper, along with Flagstaff's Ari-

zona Daily Sun, Williams’ Grand Canyon News and the Verde Independent;

¢ Numerous environmental, conservation and sportsmen’s groups, including the

Central Arizona Land Trust and the 35 affiliated groups of the Wildlife Con-
servation Council; and

¢ Numerous local Chambers of Commerce, Economic Development Organizations,

unions and other civic and community organizations.

Mr. Chairman, there could not possibly be a broader base of support for
H.R. 2907 than what exists today.

My official role here today is as the spokesperson for the cities of Northern Ari-
zona, and so, with your indulgence, Mr. Chairman, I would like to briefly describe
why the communities of Flagstaff, Clarkdale, Williams, and my own Town of Camp
Xerde are so interested in seeing this exchange completed at the earliest possible

ate.

I will begin with Flagstaff. As Congressmen Renzi and Hayworth are so acutely
aware, the City of Flagstaff desperately needs to retain and improve commercial air-
line service for its business and tourist travelers. By 2006, Flagstaff’s air carrier will
have changed its fleet to regional jets that need a longer runway to land at and take
off from Flagstaff’s Pulliam Airport. To do that, Flagstaff will need to lengthen its
runway. This exchange will help facilitate Flagstaff’s efforts to do exactly that. Land
around the airport that is not acquired by Flagstaff will become available for future
business park or light industrial development that will diversify the region’s em-
ployment base. Other land may be used for affordable housing and new municipal
parks. Flagstaff would also acquire the Forest Service land on which its water treat-
ment plant is located. For all these reasons, the land exchange is vital for Flagstaff’s
citizens and northern Arizona’s economy. Flagstaff and the Forest Service agree it
makes sense for Flagstaff to acquire the lion’s share of the 1500-acre Federal parcel
identified in H.R. 2907.

Turning to the City of Williams, some 30 miles to the west of Flagstaff on Historic
Route 66, the situation urgently requires passage of this legislation. Williams faces
an absolute water crisis. Last year, its water reservoirs were depleted to only 4 per-
cent of storage capacity—I repeat—4 percent of capacity—by the ongoing drought.
This year, its reservoirs have “recovered,” if you can call it a recovery, to 8% of ca-
pacity. As Dennis Wells, who is the Williams City Manager, pointed out in last
month’s testimony to the Senate, when water levels are that low, it not only jeop-
ardizes Williams’ ability to provide even basic water services, but also triggers water
quality and filtration problems. For this reason, Williams is extremely anxious to
see immediate passage of H.R. 2907 so it can acquire from the Forest Service sites
to drill new water wells to provide additional drinking water. Williams will then be
able to implement its comprehensive water and wastewater program, which includes
improvements to its water filtration plant and storage tanks, and the wastewater
treatment facility. The severe drought in Arizona is ongoing, and may well be the
worst drought in the past 100 years, so it is critical that the City of Williams ac-
quire the new well sites at the earliest possible date.

In addition, Williams is one of the main gateways to Grand Canyon National
Park, and needs to improve its airport. The public golf course, municipal park,
water filtration and wastewater treatments plants are all located wholly or partially
on National Forest land. Williams wants to acquire these lands, and the Forest
Service wants to exchange them, so Williams can own the land on which these mu-
nicipal facilities are located. The Yavapai Ranch land exchange would enable this
to happen.

The next communities with lands involved in the exchange are the Town of
Clarkdale and the City of Cottonwood, both of which are located some 20 miles
northwest of Camp Verde. Clarkdale Mayor Mike Bluff and Cottonwood Mayor
Ruben Jauregui are here with me today to support H.R. 2907. Clarkdale has al-
ready annexed the land adjacent to its boundaries. Both communities need this land
to accommodate future planned growth, to improve the regional mix of housing
available to its residents, and to add needed tax revenues.

In addition, as Mayor Bluff has stated in previous letters to Senators McCain and
Kyl, this trade saves water. The water conservation easements that have been
agreed to are unprecedented in the Verde Valley. This legislation will require
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conservation methods to be put in place and we can use these as an example for
future development. It is also important to note that many of our communities are
landlocked by Forest and other public lands. Because additional land is not avail-
able, land prices have escalated. This additional land will help the market and
make it easier for young families to reach the American dream of home ownership.

Finally, Mr. Chairman, I turn to my own Town of Camp Verde, where our Town
Council strongly favors this land exchange. Indeed, in the election held in our town
last spring, approval of the Yavapai Ranch land exchange was the single most im-
portant issue on the voters’ minds. In that election, pro-exchange candidates were
all elected by a 70% to 30% margin. That gives you an indication of how our commu-
nity feels about this issue.

Mr. Chairman, Camp Verde voters understand that this exchange offers them a
commercial tax base to fund needed municipal services. Camp Verde and the local
Fire District need land for an emergency response facility with fire, hazmat and
medical services that are essential for a rapid response to emergencies along rural
stretches of Interstate I-17.

We also need to expand our regional commercial and residential tax base, which
includes a regional shopping center. Right now, Camp Verde residents drive 15-20
miles to Cottonwood to do most of their shopping—that is not very efficient in terms
of traffic congestion and pollution, nor does it enhance our residents’ quality of life.
Although there is private land in Camp Verde that could accommodate future
growth, much of it is located along the beautiful Verde River or on the Verde River’s
floodplain.

So our choice is relatively clear: either we have more commercial development
along the River, which our residents would like to see preserved, or we can locate
it on the Forest Service land, west of Interstate 17. This tract is arid and not very
scenic. It is located upslope and away from the Verde River, and can be developed
without any visual or other impacts on the River’s riparian habitat.

I also have been told that a member of Arizona’s Congressional staff has ques-
tioned the enforceability of the water conservation easements. Arizona’s statutes au-
thorize those easements, and the Town of Camp Verde is ready, willing and able
to enforce them.

We think the proposed exchange is a win for our Town, for future jobs and
growth, and for the protection and preservation of our open space and the Verde
River riparian lands which make our community so beautiful. I also would like to
introduce letters of support from our local firefighters union, from mayors, citizens
and business, and an editorial from our local newspaper, the Verde Independent,
v;hic{)l leaS published just last week on October 8. That editorial urges you to pass
this bill.

In summary, Mr. Chairman, you can see why the elected officials from so many
towns and cities in north central and northern Arizona think H.R. 2907 is a great
piece of legislation, and why our four towns in particular need it to be enacted as
soon as humanly possible. We think that H.R.2907 is fair to all parties, including
our cities and towns, Yavapai Ranch and the Forest Service. For all these reasons,
we ask you to promptly pass H.R. 2907 this fall.

That concludes my testimony. Mayor Bluff, Mayor Jauregui or I would be happy
to answer any questions the Subcommittee might have. Thank you.

Mr. RENZI. Andy, good morning. Good to see you.

STATEMENT OF PETER ANDREW “ANDY” GROSETA, OWNER, W
DART RANCH, DBA, GROSETA RANCHES, LLC, COTTONWOOD,
ARIZONA

Mr. GROSETA. Good morning, Mr. Chairman. Mr. Chairman and
members of the Subcommittee, my name is Peter Andrew Groseta
and I am a third generation cattle rancher from the Verde Valley
in North Central Arizona. My family came to the Verde Valley at
the turn of the last century to work in the copper mines in Jerome,
Arizona. In 1922, my father’s family moved to a ranch in Middle
Verde, and in 1936 to Cottonwood, where our ranch headquarters
are today.

We are a family run ranching operation. My father passed away
in May of 2000. My wife, Mary Beth, and I have raised three
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children, one son and two daughters, who are all enrolled at the
University of Arizona, majoring in agriculture. Our son would like
to come back to the ranch after he receives his degree and operate
the ranch.

I am here today representing my family’s ranch, which will be
adversely impacted if the proposed Yavapai Ranch land exchange
is passed by Congress, unless Groseta Ranch is fully compensated
for the real losses it will suffer as a result of the exchange. If this
exchange is passed by Congress, it will cause a substantial adverse
financial loss for my family.

Despite what some might say, my family’s loss will be very real.
The exchange will constitute a taking in the truest sense of the
word. The marketplace and the Internal Revenue Service take the
value of grazing permits, improvements, and other factors into ac-
count every day in the evaluation of rangelands for the purposes
of death and gift transfers, purchases and sales. If the Internal
Revenue Service can dramatically increase a value of a rancher’s
base property because of a grazing permit and improvements for
the purposes of imposing estate taxes and capital gains taxes, how
could the Federal Government take away these very same values
from a citizen and not compensate him or her? And how can any-
one ignore the financial impact on a ranch of permanently losing
a substantial amount of its capacity to raise a sufficient number of
cattle to cover fixed expenses and debt service?

I begin my testimony with an emphasis that there is much local
controversy, not only in the towns of Camp Verde, Cottonwood, and
Clarkdale regarding this proposed exchange, but also in the unin-
corporated areas of Yavapai County. All of this controversy is to-
tally apart from the Groseta Ranch issues. The Camp Verde Town
Council has reversed its position on this proposed exchange three
times, and the Clarkdale Town Council has reversed its position
two times. That should tell you that this proposed land exchange
is very, very controversial in the Verde Valley.

At the outset, it is important to note that the Groseta Ranch pre-
fers that the Camp Verde and Cottonwood-Clarkdale parcels sim-
ply be dropped from the exchange.

We recognize that the proposed H.R. 2907 will greatly benefit
Arizona, particularly many counties and municipalities. We believe
the public goals of such an exchange can be effectively completed
without including the Camp Verde and Cottonwood-Clarkdale par-
cels. There is already a substantial amount of undeveloped private
land in the Verde Valley to support economic growth and increase
the population base.

However, if the exchange as presented is passed by Congress, it
will cause a severe economic loss to our family’s ranch. We have
researched this matter and have found that according to the Fed-
eral Land Policy and Management Act Title 43, Section 1752(g),
statutory authority is provided for compensation to grazing permit-
tees in the event a land exchange occurs.

The following economic issues result from the exchange. Number
one, if the proposed exchange is implemented, approximately 2,200
acres of real U.S. Forest Service property with grazing rights would
be eliminated from Groseta Ranch’s cattle operation, known as the
Camp Verde parcel. This lost business opportunity would result in
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a permanent reduction in grazing of at least 47 head of cattle, or
25 percent of the carrying capacity of this holding. This will cause
a permanent loss of net income to Groseta Ranch, which puts an
additional burden on Groseta Ranch’s ability to pay its bills and
debt service.

Number two, in addition to the loss of grazing rights, vested
water rights would be impacted on the Camp Verde parcel.

Number three, improvements, such as right-of-ways, fences,
roads, and trails, water pipelines, water troughs, wells, and corrals
would be lost. Photographs of these improvements are included in
Exhibit A, which will be submitted for the record.

Number four, there would be a significantly diminished value for
Groseta Ranch’s fee simple real property interest in the Hayfield
base holding, not contiguous to the Camp Verde parcel, but as a
part of the grazing allotment.

Number five, there will be a significant permanent loss of pro-
duction and, therefore, income by Groseta Ranch as a result of the
significant reduction in its carrying capacity.

Number six, presently, the U.S. Forest Service Cottonwood-
Clarkdale parcel, which consists of 820 acres, is landlocked. Any
prescriptive easement the Forest Service or its transferee may ob-
tain in the future will not support a use other than running live-
stock. Lack of legal access and water conservation easements are
both factors which will encumber the parcels and reduce fair mar-
ket value when they are appraised. This should take the parcel out
of the proposed exchange altogether.

We believe the transferee-developer hopes to get this parcel at a
greatly reduced value and then find a way to get around the legal
prohibitions to its development. There is no other possible expla-
nation why he wants this parcel in the exchange. This would be a
disservice to the American people, who would be basically giving
this parcel away.

In conclusion, the following is a summary of the real losses, cal-
culated on a conservative basis, as detailed in Exhibit A, which is
submitted for the record that will be sustained by my family as a
result of the exchange. Loss of grazing permits, $105,000. Loss of
value in base property, $141,900. Loss of vested water rights,
$9,000. Loss of improvements, $153,688. Legal and other related
costs, $25,000. Loss of business capacity, $111,236. This adds up to
a total loss to the Groseta Ranch of $545,824.

A detailed memorandum submitted to Congressman Renzi and
Senators McCain and Kyl on July 9, 2003, is attached as Exhibit
A, which is submitted for the record.

Groseta Ranch’s first choice, however, is to have the controversial
Camp Verde and Cottonwood-Clarkdale parcels excluded altogether
from the exchange and not suffer any of these losses. Even with
both of these parcels being excluded from the exchange, the ex-
change itself still offers substantial benefits to all parties involved.
The proponent of the exchange can be compensated for removing
these parcels by conveying alternative Federal land to him on the
Yavapai Ranch, the Flagstaff Airport, or other selected Federal
lands the Federal Government desires to exchange in Northern Ari-
zona.
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However, in closing, if the above-mentioned compensation to our
family is included in the proposed bill, we can support the bill. This
concludes my testimony and I would be pleased to answer any
questions. Thank you.

Mr. RENZI. Thank you, Mr. Groseta.

[The prepared statement of Mr. Groseta follows:]

Statement of P. Andrew (“Andy”) Groseta, Owner, W Dart Ranch, dba,
Groseta Ranches, LLC, on H.R. 2907

Mr. Chairman and Members of the Subcommittee:

Good morning. My name is Peter Andrew Groseta, and I am a third-generation
cattle rancher from the Verde Valley in north central Arizona. My family came to
the Verde Valley at the “turn of the last century” to work in the copper mines in
Jerome, Arizona. In 1922, my father’s family moved to a ranch in Middle Verde, and
in 1936 to Cottonwood, where our Ranch Headquarters are today.

We are a family-run ranching operation. My father passed away in May of 2000.
My wife, Mary Beth, and I have raised three children, one son and two daughters,
who are all enrolled at the University of Arizona, majoring in agriculture. Our son
would like to come back to run the ranch, after he receives his college degree.

I am here today representing my family’s ranch, which will be adversely impacted
if the proposed Yavapai Ranch/USFS Land Exchange is passed by Congress, unless
Groseta Ranch is fully compensated for the real losses it will suffer as a result of
the exchange. If this exchange is passed by Congress, it will cause a substantial,
adverse financial loss for my family. Despite what some might say, my family’s loss
will be very real. The exchange will constitute a “taking” in the truest sense of that
word. The marketplace and the Internal Revenue Service take the value of grazing
permits, improvements and other factors into account every day in the valuation of
rangeland for the purposes of death and gift transfers, purchases and sales. If the
Internal Revenue Service can dramatically increase the value of a rancher’s base
property because of a grazing permit and improvements for the purposes of impos-
ing estate taxes and capital gains taxes, how could the federal government take
away these very same values from a citizen and not compensate him or her? And
how can anyone ignore the financial impact on a ranch of permanently losing a sub-
stantial amount of its capacity to raise a sufficient number of cattle to cover fixed
expenses and debt service?

I begin my testimony with an emphasis that there is much local controversy, not
only in the Towns of Camp Verde, Cottonwood and Clarkdale regarding this pro-
posed exchange, but also in the unincorporated areas of Yavapai County. All of this
controversy is totally apart from the Groseta Ranch issues. The Camp Verde Town
Council has reversed its position on this proposed exchange three times; and the
Clarkdale Town Council has reversed its position two times. That should tell you
that this proposed land exchange is very, very controversial in the Verde Valley.

At the outset, it is important to note that Groseta Ranch prefers that the Camp
Verde and Clarkdale parcels simply be dropped from the exchange.

We recognize that proposed H.R. 2907 will greatly benefit Arizona, particularly
many counties and municipalities. We believe the public goals of such an exchange
can be effectively completed without including the Camp Verde and Clarkdale/Cot-
tonwood parcels. There is already a substantial amount of undeveloped private land
in the Verde Valley to support economic growth and increase the population base.

However, if the exchange as presented is passed by Congress, it will cause a se-
vere economic loss to our family ranch. We have researched this matter, and have
found that, according to the Federal Land Policy and Management Act, 43 USC
§ 1752(g), statutory authority is provided for compensation to grazing permittees in
the event a land exchange occurs.

The following economic issues result from the exchange:

1. If the proposed Exchange is implemented, approximately 2,200 acres of real
property U.S. Forest Service (USFS) grazing rights would be eliminated from
Groseta Ranch’s cattle operation (the “Camp Verde parcel”). This lost business op-
portunity would result in permanent reduction in grazing of at least 47 head of cat-
tle, or 25% or more of the carrying capacity of this holding. This will cause a perma-
nent loss of net income to Groseta Ranch, which puts an additional burden on
Groseta Ranch’s ability to pay its bills and debt service;

2. In addition to the loss of grazing rights, vested water rights would be impacted
on the Camp Verde parcel;
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3. Improvements such as right-of-ways, fences, roads and trails, pipelines, wells,
troughs and corrals would be lost. Photographs of these improvements are included
in Exhibit A, which will be submitted for the record;

4. There would be a significantly diminished value for Groseta Ranch’s fee simple
real property interest in the Hayfield base holding (not contiguous to the Camp
Verde parcel, but the base property of the Verde Grazing allotment);

5. There will be significant, permanent loss of production, and therefore, income
by Groseta Ranch as a result of the significant reduction in its grazing capacity; and

6. Presently, the USFS Cottonwood/Clarkdale parcel (820 acres) is landlocked.
Any prescriptive easement the USFS or its transferee may obtain in the future will
not support a use other than running livestock. Lack of legal access and water con-
servation easements are both factors which will encumber the parcels and reduce
fair market value when they are appraised. This should take the parcel out of the
proposed exchange altogether. We believe the transferee/developer hopes to get this
parcel at a greatly reduced value and then find a way to get around the legal prohi-
bitions to its development. There is no other possible explanation why he wants this
parcel in the exchange. This would be a disservice to the American people who
would basically be giving this parcel away.

In conclusion, the following is a summary of the real losses (calculated on a con-
servative basis as detailed in Exhibit A, which is submitted for the record) that will
be sustained by my family as a result of the proposed exchange:

Loss of Grazing Permits — $105,000

Loss of Value in Base Property — $141,900
Loss of Vested Water Rights — $9,000
Loss of Improvements — $153,688

Legal and Other Related Costs — $25,000
Loss of Business Capacity — $111,236
Total: — $545,824

A detailed memorandum submitted to Congressman Renzi and Senators McCain
and Iéyl, on July 9, 2003, is attached as an Exhibit A, which is submitted for the
record.

Groseta Ranch’s first choice, however, is to have the controversial Camp Verde
and Cottonwood/Clarkdale parcels excluded altogether from the exchange, and not
suffer any of these losses. Even with both of these parcels being excluded from the
exchange, the exchange itself still offers substantial benefits to all parties involved!

The proponent of the exchange can be compensated for removing these parcels by
conveying alternative federal land to him on the Yavapai Ranch, the Flagstaff Air-
port, or other selected federal lands the federal government desires to exchange in
Northern Arizona. However, in closing, if the above-mentioned compensation to our
family is included in the proposed bill, we can support the bill. This concludes my
testimony. I would be pleased to answer any questions.

[NOTE: The attachment to Mr. Groseta’s statement has been retained in the
Committee’s official files.]

Mr. RENZI. I now recognize Ms. Roder.

STATEMENT OF AILEEN RODER, PROGRAM DIRECTOR,
TAXPAYERS FOR COMMON SENSE

Ms. RODER. Thank you. Good morning, Chairman Renzi, Con-
gressman Inslee, and other distinguished members of the Sub-
committee. I am Aileen Roder, Program Director at Taxpayers for
Common Sense, a national nonpartisan budget watchdog group. I
would like to thank you for inviting me to testify today regarding
H.R. 2907, which would convey approximately 21,000 acres of
Forest Service land to Yavapai Ranch in exchange for lands within
the boundaries of the Prescott National Forest in Arizona.

Taxpayers for Common Sense strongly opposes H.R. 2907 and is
concerned about land transfers and land exchanges in general. In
1998, TCS testified urging that taxpayers deserve a fair return on
the public’s investment. Under fair market terms, both U.S. tax-
payers and local interests can benefit from land exchanges. How-
ever, due to recent controversies surrounding the management of
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Federal lands, we believe that a temporary moratorium on all land
exchanges should be implemented.

We need to fix the system administratively. The legislative proc-
ess should be eliminated because it lacks a process for public input
and raises the specter of political influence dictating outcomes.

H.R. 2907 allows Yavapai Ranch to have its cake and eat it, too,
with Yavapai Ranch keeping its grazing allotment and part of its
water rights on the lands it is exchanging to the Federal Govern-
ment while receiving extremely valuable lands throughout the
Verde Valley. H.R. 2907 also requires the Forest Service to reim-
burse grazing rights of those entities that are currently grazing on
the Federal lands that Yavapai will receive. The cost of reimburs-
ing these grazing rights should not fall upon taxpayers.

The conservation or water restriction easements on two parcels
of Federal lands to be given to Yavapai will decrease the fair mar-
ket value of the Federal property. Due to an apparent loophole in
H.R. 2907, these water restrictions will reduce the estimated value
of the two parcels while not actually achieving the goal they are
seeking.

Local communities in the Verde Valley are extremely concerned
regarding this land exchange, with 15 out of 31 local elected offi-
cials opposed to this land exchange being legislated. Under a legis-
lated land exchange, the public will not see the appraisal of Fed-
eral and non-Federal lands until the land exchange is complete. Se-
crecy in completing land deals is bad public policy and it hurts the
public trust in the process.

The General Accounting Office investigated Federal land ex-
changes conducted by BLM and the Forest Service and documented
numerous cases in which the Federal Government did not ensure
that the land being exchanged was appropriately valued or that
land exchanges served the public interest or met other land ex-
change requirements. The GAO found that agencies have given
more than fair market value for the non-Federal land they ac-
quired and accepted less than fair market value for Federal land
that they conveyed. The agencies did not follow their requirements
that help show that the public benefits of acquiring the non-Fed-
eral land in an exchange matched or exceeded the public benefits
of retaining the land.

As a result, GAO stated, “We believe that Congress may wish to
consider directing the Service and the Bureau to discontinue their
land exchange programs.” BLM and Forest Service must be cog-
nizant of the serious issues raised by GAO. In response to these
concerns, the Department of Interior recently announced the cre-
ation of a new team that will plan to consolidate appraisal func-
tions performed by various agencies within the Department of Inte-
rior.

In conclusion, H.R. 2907 raises numerous taxpayer concerns,
both to the specific land exchange and the Federal land exchange
system in general. Congress should eliminate legislative land ex-
changes because they are too susceptible to the political influence.
Simply put, land exchanges are an administrative function and
should be removed from the political arena.

Specifically, the Yavapai land exchange reveals many questions
regarding valuation of Federal and non-Federal lands, the right of
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the Yavapai Ranch to retain water and grazing rights, local com-
munity opposition, and the inability of taxpayers to see appraisals
until after the land exchange is completed. These problems raise
concerns of fundamental fairness to both local communities and
American taxpayers.

Thank you again for the opportunity to testify today, and I would
be happy to answer any questions you might have.

Mr. RENZI. Thank you for your articulation, Ms. Roder.

[The prepared statement of Ms. Roder follows:]

Statement of Aileen Roder, Program Director,
Taxpayers for Common Sense, on H.R. 2907

Good morning, Chairman McInnis, Congressman Inslee, and other distinguished
members of the Subcommittee. I am Aileen Roder, Program Director at Taxpayers
for Common Sense (T'CS), a national, non-partisan budget watchdog group. I would
like to thank you for inviting me to testify at this hearing regarding H.R. 2907,
which would provide for a land exchange in the State of Arizona between the Sec-
retary of Agriculture and Yavapai Ranch Limited Partnership.

Taxpayers for Common Sense strongly opposes H.R. 2907. This bill, introduced in
July by Congressmen Renzi (R-AZ) and Hayworth (R-AZ), would convey approxi-
mately 21,000 acres of Forest Service land to Yavapai Ranch in exchange for lands
within the boundaries of the Prescott National Forest, Arizona.

Unfortunately, H.R. 2907 is just one more example of the controversy and prob-
lems associated with the federal land exchange system. In June 2000, the General
Accounting Office (GAO) documented numerous cases in which the federal govern-
ment “did not ensure that the land being exchanged was appropriately valued or
that exchanges served the public interest or met other exchange requirements.” 1

Taxpayers for Common Sense favors privatizing or devolving certain federal as-
sets to state or local government in appropriate circumstances. Under fair market
terms and conditions, both U.S. taxpayers and local interests can benefit from land
exchanges. However, due to the extreme controversy surrounding the management
of federal land exchanges in recent years, TCS believes that we need to have a tem-
porary moratorium on all land exchanges until the system can be fixed. The admin-
istrative process should be revamped to be fully transparent and serve taxpayer, not
private interests. The legislative land exchange process should not exist, period. The
legislative process, such as it is, lacks a process for public input and visibility and
raises the specter of political influence dictating outcomes. Simply put, land ex-
changes are an administrative function and should be removed from the political
arena.

Federal Land Exchange System in Desperate Need of Reform

In order for a land exchange to occur under federal law, the estimated value of
the nonfederal land must be within 25 percent of the estimated value of the federal
land and the public interest must be well-served. 2 In its June 2000 report, GAO in-
vestigated federal land exchanges conducted by the U.S. Bureau of Land Manage-
ment (BLM) and the U.S. Forest Service between 1989 and 1999.3 During that time
period, the Forest Service completed approximately 1,265 land exchanges, valued at
over $1 billion, and acquired a net total of about 950 square miles.4 BLM does not
track exchanges, but instead counts transactions (two can occur for every land ex-
change). 5 Between 1989 and 1999, BLM completed about 2,600 transactions, acquir-
ing approximately 550 square miles. ¢

The GAO found 7:

1. “The agencies have given more than fair market value for nonfederal land they
acquired and accepted less than fair market value for federal land they con-
veyed because the appraisals used to estimate the lands’ value did not always
meet federal standards.”

1Land Exchanges Need to Reflect Appropriate Value and Serve the Public Interest. June
2000, (GAO/RCED 00-73).

2P.L. 94-579, October 21, 1976.

3GAO/RCED 00-73.

4Ibid.

5Ibid.

61bid.

7Ibid.
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2. “The agencies did not follow their requirements that help show that the public
benefits of acquiring the nonfederal land in an exchange matched or exceeded
the public benefits of retaining the federal land, raising doubts about whether
these exchanges served the public interest.”

3. BLM “sold federal land, deposited the sales proceeds into interest-bearing es-
crow accounts, and used these funds to acquire nonfederal land (or arranged
with others to do so). Current law does not authorize the Bureau to retain or
use proceeds from selling federal land; it instead requires the Bureau to de-
posit sale proceeds into the Treasury and to use appropriations to acquire non-
federal lands. In using these funds and the interest earned on them to pur-
chase land, the Bureau augmented its appropriations. The Bureau also did not
comply with its sale authority when it sold the land, and none of the funds
retained in escrow accounts or used in this manner were tracked in the Bu-
reau’s financial management system.”

As a result, GAO stated, “[Wle believe that the Congress may wish to consider
directing the Service and the Bureau to discontinue their land exchange pro-
grams.” 8

GAO’s findings raise serious concerns about federal land exchanges. Although
there are times when exchanging federal lands for nonfederal lands may appear like
a good solution, BLM and the Forest Service must be cognizant of the issues raised
by GAO. In fact, the Department of Interior recently announced the creation of a
new team that will provide an action plan for consolidating appraisal functions per-
formed by various agencies within the Department of Interior.

TCS believes that land exchanges that occur through the legislative process are
more prone to misuse and political influence than those occurring through the ad-
ministrative process. Legislative land exchanges that are conducted for political rea-
sons are less likely to ensure that land is properly valued and the public interest
is protected.

Taxpayers for Common Sense has been concerned with land exchanges for years.
In 1998, TCS also testified about land transfers and exchanges. Then as now, TCS
urged that taxpayers deserve a fair return on the public’s investment.

Specific Taxpayer Concerns Regarding H.R. 2907

Under H.R. 2907, Yavapai Ranch will keep its grazing allotment and water rights
to three wells on the properties that it transfers (the Forest Service will be entitled
to half the production in each of the wells up to 3,100,000 gallons a year). In effect,
H.R. 2907 allows Yavapai Ranch to “have your cake and eat it too.” Yavapai Ranch
can continue its ranching activities and water usage on the lands it has exchanged
to the federal government while receiving extremely valuable land throughout the
Verde Valley.

The conservation, or water restriction, easements on two parcels of federal lands
to be given to Yavapai will decrease the fair market value of the federal property.
It appears that these restrictions could be evaded or irrelevant to actual potential
water use, therefore obviating the utility of water restriction easements on these
two parcels of land. As a result, these water restrictions would reduce the estimated
value of these two parcels of federal land without actually achieving their goal.

Along with allowing Yavapai Ranch to keep its grazing rights, H.R. 2907 also re-
quires the Forest Service to reimburse grazing rights of those entities that are cur-
rently grazing on the federal lands that Yavapai will receive. The cost of reimburs-
ing these grazers should not fall completely on taxpayers.

Under a legislated land exchange, the public will not see the appraisal of federal
and nonfederal lands to be exchanged until after the deal is completed. This leaves
the public with little recourse to affect the land exchange. Secrecy in completing
land deals is bad policy and hurts the public trust in the process. It makes tax-
payers and local communities feel like their interests and concerns are secondary.
Instead, appraisals should be a matter of public record prior to the signing of land
exchange deals. By making the federal land exchange appraisal process more trans-
parent, BLM and the Forest Service can get more public buy-in to the end result,
thereby reducing controversy and concerns around pending land exchange deals.

Under this bill, if the Secretary of Agriculture lacks adequate staff or resources
to complete the land exchange, Yavapai can hire third-party contractors, subject to
mutual agreement of the Secretary and Yavapai Ranch, to carry out activities nec-
essary to complete the exchange by 18 months after H.R. 2907 becomes law. The
Secretary must reimburse Yavapai for costs associated with these contractors. This
provision sets up a potentially strange dynamic where a private entity can force

8Ibid.
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congressional appropriators to fund administrative costs for a land exchange, even
if those appropriators chose for policy reasons to defund federal land exchanges.
Finally, local communities in the Verde Valley are extremely concerned regarding
this land exchange. Letters and petitions have been sent. Fifteen out of 31 elected
officials in the Verde Valley are opposed to this land exchange being proposed. This
is further evidence that the public would like more input into the process rather
than being excluded from negotiations. Based on this and other public and taxpayer
concerns, this land exchange should not be legislated, but should instead go through
the administrative process. Allowing the public to be more involved could go a long
way towards ensuring local communities and federal taxpayers that their concerns
are being taken seriously and addressed.
Conclusion

In conclusion, H.R. 2907 raises numerous taxpayer concerns related both to this
specific land exchange and to the federal land exchange system in general. Congress
should implement a moratorium on all land exchanges until such time that the pub-
lic can be ensured that “the land being exchanged was appropriately valued or that
exchanges served the public interest or met other exchange requirements.”® We
should eliminate legislative land exchanges because they are too susceptible to polit-
ical influence. Instead, land exchanges are an administrative function and should
be removed from the political arena.

Specifically, the Yavapai land exchange raises numerous questions regarding
valuation of the federal and nonfederal properties, the right of Yavapai Ranch to
retain water and grazing rights, local community opposition, and the inability of the
taxpayers to see land appraisals until after the exchange deal has been completed.
These problems raise concerns of fundamental fairness to both local communities
and American taxpayers.

Thank you again for the opportunity to testify today and I would be happy to an-
swer any questions you might have.

Mr. RENzZI. At this time, we would like to move to questions of
the members. I remind the members under Rule 3(c), we impose a
5-minute limit on questions. At this time, I would like to recognize
the gentleman from Arizona, Congressman Hayworth.

Mr. HAYWORTH. Thank you, Mr. Chairman.

Mr. Rey, thank you for joining us this morning. If my under-
standing is correct, I believe you testified at the Senate hearing
that it could take seven to 8 years to complete this exchange if we
do not do it by legislation. Is that still the correct estimate?

Mr. REY. That would be the optimistic scenario absent any ap-
pﬁals or legal action that might follow a major land exchange like
this.

Mr. HAYWORTH. As is often the case in panels, and for the record,
I thought it was interesting to hear critical discussions as if we are
not taking into account different points of view, and we welcome
all of the panelists because there are substantially different points
of view on this that is now being made part of the public record
even as we speak.

Mr. Rey, you also mentioned in your testimony that this ex-
change could result initially in $1 million worth of savings, I be-
lieve I heard in your testimony. Could you expound upon that?

Mr. REY. That is just an example. That may be the simplest one
to describe because we won’t be doing land line locations through-
out an extended checkerboard ownership and we can quantify that
girectly in terms of what our average land line costs are per linear
oot.

But more broadly, you know, you have to consider that the status
quo is not going to remain static absent this exchange. Within that

9GAO/RCED 00-73.
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checkerboard are areas that are susceptible to development. If
some of those checkerboard private acres are developed, then our
costs for managing our ownership within the checkerboard will es-
calate dramatically. Just our fire fighting and fire suppression
costs alone will go through the roof because we will be bound to
try to protect some of the subdivisions that are created within that
checkerboard.

So this is an important land exchange to get us out of a land
ownership pattern that is archaic and dates back over 160 years.

Mr. HAYWORTH. Thank you, Mr. Rey.

Mayor Dickinson, you have testified that the 2,200 acre Camp
Verde parcel is a local place for future community growth and that
placing a regional shopping center and other development in that
area, if possible, is a better place to channel future development in
your town than along the bottom lands of the Verde River. Do your
fellow council members agree with that assessment?

Mr. DICKINSON. Yes, that is indeed correct. At the current time,
we have a seven-person council, and six members of which are in
favor of this exchange, and the idea of putting the development on
the freeway, where there is proper access, away from the Verde—
I mean, any other land that we have available for commercial de-
velopment, it is a piece here, a piece there, mixed in with residen-
tial, not proper access. It is just really along the freeway is where
we need to build a tax base for our community.

Mr. HAYWORTH. And the council vote was six to one—

Mr. DICKINSON. Our current council sits six to one, and Mr.
Groseta was indeed correct. It has been an issue that got arm wres-
tled out. But the community at this point, for about the last 9
months now, has been real strong on it and in recent months the
logical sense of all of this has really come to the forefront. Our
council is strongly in support of this.

Mr. HAYWORTH. Mr. Mayor, I would appreciate that, and I think
we would note in public policy it is rare when we get complete una-
nimity on questions of these types. Our friend, the late John
Rhodes, used to say that public policy results in the art of what is
possible, not what is always agreed to throughout, and so certainly
we are dealing with this today and we welcome all the testimony.

One final question for Mr. Rey. Mr. Rey, recently, the environ-
mental group Public Employees for Environmental Responsibility,
or PEER, claimed that violence against Federal employees has in-
creased due to Bush administration policies. Have you had a
chance to review that analysis to verify its accuracy, and how
would you respond to the claims of PEER in general?

Mr. REY. When we saw that release a couple of months ago, I
asked Forest Service law enforcement to go back into the data base
that PEER requested through the Freedom of Information Act to
use to build that claim. What we found, and I will make this report
available for the Subcommittee’s record, is that the threats and as-
saults against Forest Service employees actually declined by 40
percent over the last year. So it is an enigma to me how PEER
managed to mis-analyze the data to show an increase when the
data actually show a reduction.

The second allegation, that these are somehow the result of Bush
administration resource management policies, ignores the fact that
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most of the threats or assaults were made by drunks, drug run-
ners, and devoted environmental protesters.

Mr. HAYWORTH. Mr. Rey, I thank you for your response and I
thank all of the panelists. I think we have a new definition of peer
pressure. I yield back.

[Laughter.]

Mr. RENZI. I thank the gentleman from Arizona.

I recognize now the gentleman from Washington, Mr. Inslee.

Mr. INSLEE. Thank you. Mr. Rey, I am sure you don’t lump all
those groups together.

Mr. REY. No.

Mr. INSLEE. It was just a coincidence that—

Mr. REY. Those were just the three largest categories.

Mr. INSLEE. I appreciate that clarification.

[Laughter.]

Mr. INSLEE. Maybe I could just ask the panel in general about
this issue, and not knowing the area, not very well versed in this
conservation easement issue, but is this mechanism different than
a water rights retention, and if not, why not? Why not a water
right—why not a transfer or retention of water rights as opposed
to a, quote, “conservation easement”?

As I understand the conservation easement, you are trying to af-
fect the surface usage of the land but not necessarily specifically
adjudicating or handling the specific water right. Is my under-
standing correct, and maybe you could just address the effective-
ness of this. I know a question has been raised about a potential
loophole of one or two of the municipalities being able to use this
one aquifer. If all of you, if you can, address the enforceability and
how this affects the water rights itself. That is an open question
to anyone.

Mr. DicKINSON. The enforceability in Camp Verde, we feel like
is going to be done through the zoning and the planning and zoning
process. When this land goes into private ownership, it is going to
carry the current zoning on it, which is RCU-2A, which historically
was a zoning classification designated by Yavapai County in the
late 1950s, early 1960s as they were unsure about how Yavapai
County would develop. It stands for Residential or Conditional Use,
Two Acre Minimum. So when somebody acquires Forest Service
land, they have two-acre zoning.

Obviously, two-acre residential zoning along a busy freeway,
where it is a prime spot for commercial development, is not the
zoning that is going to be needed. As soon as this legislation is
passed, the town of Camp Verde would move to adopt those con-
servation easements as part of the land use and the zoning on that
so that any applicant that comes forward with a planned area de-
velopment or any development issue whatsoever would be forced,
if that zoning did not look like that it met those water conservation
easements, it wouldn’t be approved.

The underlying factor of this is also, as you may or may not
know, in our State, Salt River Project carries a pretty big stick
about water issues, as well, and they are going to be monitoring
that. The 700 acre feet that have been allotted for the Camp Verde
piece, we think is a fair and accurate allocation of water. It is not
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too much. It is not too little. But it was sensible enough that the
Salt River Project was involved in those negotiations.

So just through this planning and zoning process, we feel locally
we can control that water usage.

Ms. RODER. Congressman, we have concerns that there are ways
to get around this, similar to the concerns raised by the Depart-
ment of Agriculture, that there is a loophole with the ability to go
out to the private water market and which would mean that we
would potentially devalue the Federal lands that are being ex-
changed to Mr. Ruskin without actually achieving any of the con-
servation goals that we are seeking.

Mr. INSLEE. Could you describe how that would work? When you
say go out to the private water market, what do you mean?

Ms. RODER. Well, there is a provision, Congressman, that they
potentially can, from our reading of it, go above the 700 acre feet
within the one parcel and the 150 acre feet within the other parcel
on the water market and purchase additional water, which would
mean that the actual goal of conserving water in this area, which
seems to be one of the greatest concerns of the people of the Verde
Valley, as the folks that I have talked to, would then be obviated.
At the same time, we would devalue the Federal land, making the
deal a lot worse for Federal taxpayers.

Mr. INSLEE. Is the conservation easement a retention inde-
pendent of the municipal zoning? Is that correct? In other words,
there would be in the title an easement, is that correct?

Mr. REY. That is correct.

Mr. INSLEE. And is there a retention of water rights itself or a
transfer of water rights itself in the proposed legislation?

Mr. REY. The easement is a transfer of water rights, or the use,
the right to use water.

Mr. INSLEE. I am trying to wrap my arms around that, because
to me, a conservation easement is a restriction of land usage,
whereas a water right would be a legal right to the usage of the
water itself. What I am hearing is there is the former, namely
there is a restriction of land usage, which by implication you would
assume would reduce or sort of compel certain usages of water, but
there is not a specific legislative description of the water right. Am
I correct on that, or do I misunderstand this?

Mr. REY. I think—Ilet me see if I can explain it, and I don’t hold
myself out as an expert in water rights. In this particular case, the
water is the value. Without water, the land has a much reduced
value. What many proponents of the exchange would like to assure
occurs is that the lands are not developed beyond the point such
that the water usage associated with that development becomes a
problem within the Verde Valley.

So what the easement does is essentially purchase part of the
water right and convey it into public ownership, or retain it in pub-
lic ownership. Now, that will have the effect of devaluing the land,
but since we are retaining the value of the water in public owner-
ship, the devaluation of the land isn’t of great concern to us. It all
evens out.

Now, if it is theoretically possible to purchase water from the
outside, and I doubt that it is given the scarcity of water in this
particular area, but even if it is theoretically possible, the cost of
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purchasing that water is going to be an added cost to whatever
landowner wants to try to do it. The government isn’t losing any-
thing by breaking up the water and the land rights in this case be-
cause we are retaining the water rights.

Mr. INSLEE. Thank you.

Mr. RENZI. Thank you. I will move to Mr. Duncan for a state-
ment or questions.

Mr. DuNcCAN. Thank you, Mr. Chairman. I don’t have any ques-
tions, but I will say that I note that Mayor Dickinson is here rep-
resenting eight different mayors, he says all of whom strongly sup-
port this legislation. I do hope that Mr. Groseta’s concerns can be
taken care of in some way.

But I heard the last witness say that the politics should be re-
moved and the political influence should be removed. Actually, poli-
tics is just a way for the people to have some say-so in or control
over their own government. It seems to me that to be a very elitist
attitude to say that the will of the great, great majority of the peo-
ple should be ignored and that this decision should be left with
unelected bureaucrats, and it is obvious that the great, great ma-
jority of people there do support this, with the support of the mem-
bers of Congress and all the mayors in the cities, and so it appears
to me that this is good legislation which we should support.

I yield back the balance of my time.

Mr. RENZI. I thank the gentleman.

Mr. Udall?

Mr. MARK UDALL. Thank you, Mr. Chairman. At this time, I
don’t have any questions. I did want to thank the panel for taking
the time to join us. It has been very helpful to me to get a better
sense of what we face. Thank you.

Mr. RENZI. I thank the gentleman.

Mr. Flake?

Mr. FLAKE. I will just echo Mark’s comments, or the Congress-
man from Colorado. I am glad to have the panel here. I am sorry
I was not able to hear most of the testimony, but I have read some
of it and I am in support of this deal and am glad to hear the sup-
porting comments from the panel. Thanks.

Mr. RENZI. Thank you, Mr. Flake.

Mr. Udall of New Mexico?

Mr. Tom UDALL. Thank you, Chairman Renzi. My question goes
to the waiver of the NEPA process. I see there are a number of let-
ters here, one from the North Central Arizona Regional Water Con-
sortium that talks about there is no mechanism for ensuring the
people of the United States receive fair value in exchange for public
lands. It also talks about why aren’t we going through a public
process. A lot of these considerations that are out there ought to
be fleshed out in a public process rather than just having one hear-
ing here in Washington. Somebody else raises the issue there is
currently not enough water in this area to support the land that
is already owned.

Can you speak to the issue of why we are waiving NEPA, which
is a process that normally allows planning and public input there
at the local level?

Mr. REY. It is not uncommon in large legislated land exchanges
for the Congress to decide that the legislative process will stand as
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an adequate or more than adequate substitute for the public proc-
ess associated with NEPA. The legislative process is, I think, a
public process. This is the third hearing at which I have personally
testified, so it has been exhausting for me, at least, speaking for
nobody else comfortably. But it is not unusual for a legislated land
exchange to waive NEPA.

Mr. Tom UbpALL. Well, I know that is not unusual, Mr. Rey, but
why are you doing it under these circumstances?

Mr. REY. I am not.

Mr. Tom UDALL. What is the argument for—are you support it?
Is the Department of Agriculture supporting the waiver in this leg-
islation?

Mr. REY. We have indicated, in the context of the amount of
analysis that has already been done as well as the amount of re-
view that Congress has put to this land exchange, that we don’t ob-
ject to NEPA being waived. There is some question as to what ad-
ditional utility a full-blown NEPA review would serve. It would cer-
tainly delay the culmination of this exchange significantly. It would
establish additional grounds for litigating an exchange which pre-
sumably, if it passes Congress, the Congress wants to see done.
And it would probably cost us and/or the other parties to the ex-
change a couple of additional extra million dollars to process the
NEPA documents.

Ultimately, the Congress has to decide whether you want NEPA
complied with, but as has been the case in virtually every other
legislated land exchange, Congress has decided that their own de-
liberations stand as a more than adequate substitute for agency
proceedings under NEPA.

Mr. Tom UDALL. It seems to me, with all the controversies that
are here in these documents, that the NEPA process would be a
better one in terms to try to accommodate those at the local level
and I am a little surprised that your agency isn’t more deferential
to local people and the planning process.

I would like to ask Ms. Roder the same question and if she has
any comments on this issue.

Ms. RODER. Thank you, Congressman. I would definitely agree
that we need to go through the administrative process here. That
would allow public hearings within Arizona, where the people are
actually being affected. And there are 3,800 people, constituents in
this area, who have signed a petition asking for the removal of the
Clarkdale and Camp Verde sections of this land exchange. They
are not able to be here in Washington, D.C., to speak to all of you
and we believe that they should have that opportunity.

We also believe we should have the opportunity to see an ap-
praisal prior to this land exchange. I mean, once it is completed,
I can go for public inspection in the offices of several national for-
ests, but that doesn’t really help us once we have actually com-
pleted a land exchange.

I have received calls from Jerome Vice Mayor Jay Moore, Cotton-
wood’s council member Diane Jones, Camp Verde council member
Tony Drea, and I know that there are numerous other elected offi-
cials in this area who are deeply concerned about this and they
should have the opportunity to go through the administrative proc-
ess and be able to speak their minds about this issue so that we
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can make sure it is the best deal for both Mr. Ruskin and the Fed-
eral taxpayer. Mr. Ruskin has admitted to reporter Ken Olson in
an article that this land exchange, he would not be able to get it
through without Congress’s help, which to me says something
about the process that we are going through here.

Mr. Tom UbpALL. Thank you. It also seems to me that NEPA
would direct the Forest Service to look at alternatives under that
process and then maybe some of the more controversial parcels
could be excluded from this particular deal.

With that, Mr. Chairman, thank you very much and I yield back.
Thank you to the panel.

Mr. RENZI. Thank you, Mr. Udall.

Let me take privilege here and use my 5 minutes on a couple
of—to help clarify a couple issues.

First of all, this exchange has taken many, many years. Ms.
Roder, there have been over 80 public meetings, hearings, town
halls. I have had five town halls myself in Yavapai, in the Verde
Valley area, in Sedona. I met with the opposition, visited the land
three times. Over 80 public hearings and meetings, going all the
way back to 2000.

It is a complicated trade and we took our time with it in my of-
fice. It was introduced in the 107th by the gentleman from Arizona,
Congressman Hayworth, on the Senate side by Senator McCain.
The Grand Canyon Trust, who is not normally friendly to many of
my positions, has endorsed it.

And one of the reasons why we are looking at trying to come up
with a legislative process and have now moved away from the ad-
ministrative process is because it has taken so long. There have
been 90 jobs last year lost in Flagstaff with one company who has
moved out of the area because they have inability to get in and out
of the airport, which is landlocked by Federal land.

Williams is out of water. The people in Williams will not drink,
and the water they drink now is 8 percent of their capacity, unless
we fix this. As has been said, over 6,000 or 7,000 children will ben-
efit. Never mind the fact that the largest private Ponderosa pine
forest in Arizona, with the largest non-fenced antelope range in Ar-
izona will be exchange, pristine land for impacted land.

For all these reasons and the greater good, I got behind this, and
I took my time with it because I was concerned, as you were, par-
ticularly with the water conservation areas that Mr. Inslee talked
about. But the water conservation portion written by Mr. Kyl limits
the amount of water that the Yavapai Ranch can use.

You talked about the fact that you think there is a loophole and
the fact that they could use a private water company. We are still
talking about one house per two acres. So whether they go down
and drill their own well and stay out of the Aluvian, which feeds
into the Verde River, or they tap into the local water company,
they still can only use the amount of water that supports a family
of one house per two acres. And so in itself, it restricts the amount
of water that will be used, and it is a compromise that we reached
out to with the environmental community, and particularly those
concerned with water use.

I would like to move to Mr. Groseta’s issue, Mr. Rey, as it relates
to the cattlemen. I felt it would be a hypocrisy for me to be pushing
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legislation in the next few months in developing a Cattlemen’s Bill
of Rights and not address the issue of reimbursements for our
cattlemen in America as it relates to loss of use for its betterments
and improvements. Historically, your agency has done a wonderful
job of reimbursing cattlemen as it relates to betterments and im-
provements. The cattleman goes on the land. He gets a contract,
permit for 10 years, puts wells in, corrals, invests his life savings
into it, many times has to borrow second mortgages to do it, and
then we come along and tell him, well, you have got 2 years to get
off the land.

Fundamentally, let me understand, when we take our cattlemen
off the land—and let me just back up for a second. The Tonto
Range the gentleman from Arizona represented so well for many
years used to support 50,000 cattlemen. We are now down to less
than 500. Not just the drought, but policies are forcing the Arizona
beef industry and the cattlemen off the land.

I would ask you, where is it we are missing in recognizing loss
of use for our cattlemen?

Mr. REY. Let me try to describe how the current situation works,
and it is hopefully a little bit simpler than the water issue. We
have well-established procedures that if we need to reduce or ter-
minate usage of one of our permittees, that we will reimburse them
for improvements that they have made on the range, and typically
when we have to do that, we normally arrive at an acceptable re-
sult in terms of the value of those improvements.

As far as the loss of use, however, it is at present well estab-
lished law in the Tenth Circuit and elsewhere in Arizona and New
Mexico—Arizona is in the Ninth Circuit, New Mexico is in the
Tenth Circuit, but I think both circuits have held the same hold-
ing—}‘lchat a permit to graze on Federal lands is a privilege and not
a right.

So there is a disconnect in the legal system, I guess you could
say. On the one hand, for taxation purposes, the IRS looks at a
grazing permit as an asset that has value that is taxable. On the
other hand, insofar as regulating grazing use on Federal lands, we
have established as a matter of law that grazing use is not a privi-
lege and, therefore, not compensable if it is reduced or eliminated.

If the decision in this bill is to reimburse Mr. Groseta for the loss
of use, I don’t think you will have much problem from the adminis-
tration. I would suggest, however, that if you do that, that you
make it clear that you are not trying to establish a precedent in
this bill to change the established jurisprudence on the status of
a grazing permit, and you might also want to just work on estab-
lishing what the number is—

Mr. RENZI1. I appreciate it.

Mr. REY. —and save both Mr. Groseta and us some time.

Mr. RENzZI. It is not just Mr. Groseta. There are three permittees
which 1 particularly emphasize to my colleagues includes the
Yavapai Apaches in Camp Verde. Fundamentally for me, I recog-
nize that when you kick cattlemen off the land, that there is a loss
of use, and I think it is a philosophical argument that we can carry
forward.

I think we will go for a second round here. Congressman
Hayworth from Arizona?
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Mr. HAYWORTH. Thank you, Mr. Chairman. Just a couple of
questions.

Mr. Rey, to follow up, it has been cited in testimony by others
in a June 2000 report on land exchanges. What changes has the
Forest Service made as a result of that GAO report in June of
20007

Mr. REY. The June 2000 GAO report was followed in short order
by a Department of Agriculture Office of Inspector General report.
We have issued a new set of directives to the field to respond to
the recommendations of both the GAO and the Inspector General.
I will make those new directives available for the Subcommittee’s
record. I would suggest that much of the concern raised about pre-
vious Forest Service procedures have been addressed by those di-
rectives.

Mr. HAYWORTH. Thank you very much, Mr. Rey.

In listening to some of the questions and some of the responses
in the first panel, Mr. Chairman and my colleagues, it seems there
is a paradox here. On one hand, we received testimony that this
would be a waste of taxpayers’ money. On the other hand, there
are those who want to see an administrative process continue that
would eventually cost taxpayers more money, and we fail to take
into account what might transpire in terms of economic enterprise
for communities such as Camp Verde and what that would do for
the tax base, and also what the open space provisions would do en-
vironmentally. And indeed, as the Chairman pointed out, there are
some environmental groups who have endorsed the project.

Ms. Roder, I thank you for coming today and offering your testi-
mony and I was especially interested to hear your take that the ad-
ministrative process is, in your view, far more desirable than the
process of Congress dealing legislatively with land exchanges. I
would respectfully submit that the essence of public interchange
and scrutiny comes through the elective process. All of my col-
leagues here, Republican, Democrat, Libertarian, vegetarian, Inde-
pendents, all of us who serve in the Congress of the United States
must stand at the bar of public opinion every 2 years. We are ulti-
mately accountable to the people.

And while I appreciate the fact that you cited some public offi-
cials who had a different take on this who are unable to come to
Washington, I think the reverse might be asked of you. Have you
had a chance to visit Arizona and visit with Mr. Renzi’s constitu-
ents firsthand on the property site and see what is transpiring
there with this land and with the exchange.

Ms. RODER. I have been to Arizona, Congressman—

Mr. HAYWORTH. No, the question—

Ms. RODER. —but not to this particular land exchange.

Mr. HAYWORTH. That is my question. Have you been to visit
firsthand with the people there, the land holdings there, that you
this morning testify against?

Ms. RODER. No, Congressman, but 3,800 people—

Mr. HAYWORTH. That speaks volumes, ma’am. I have no further
questions.

Mr. RENZI. I thank the Congressman.

We will get one more question out of the gentleman from Wash-
ington and we will take a break.
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Mr. INSLEE. This may sound like a rookie question, but I am
going to ask it. Essentially, what we are doing in this legislation
is we are directing the Forest Services to go out and do these ap-
praisals and giving, as I understand it, a preapproval to whatever
appraisal process they come up with and the lands they select. Is
that correct?

Mr. REY. Not quite. What you are directing us to do is to use the
Uniform Standards of Federal Appraisal, so that is a known ap-
praisal process, and the legislation does then put together a list of
the order for the exchanges to occur. So there are more knowns in
what you are directing us to do, given that we know what the Uni-
form Standards of Federal Appraisal will do.

Mr. INSLEE. So if you were going to pick a percentage, if you
were going to draw a map today of what you think would be in-
volved in these exchanges, what parameters are there that change
in the appraisal process, do you figure?

Mr. REY. I would say that the changes will be on the margin.
What you are doing is anticipating what the rough appraised value
would be. That will then go through the formal appraisal, and then
if we have to adjust, there are provisions in the bill for adding or
deleting tracts at the bottom end to make sure that it is a value
for value exchange.

Mr. INSLEE. Thank you.

Mr. RENZI. I have one more question and then we can take a
break. The gentlemen can leave anytime they want for the vote.

I want to recognize the mayor from Clarkdale, Mike Bluff, to
help me—early on, he helped me understand an issue as it relates
to access. Mike, do you mind rising? Without objection from the
panel, I would like to recognize Mayor Bluff.

Mr. Groseta talked about access, in particular near Clarkdale,
and one of the reasons being that he would like to see that parcel
dropped out. Can you help me understand that a little bit better?

Mr. BLUFF. Sure. Thank you very much for giving me the oppor-
tunity to speak. The portion that is in Clarkdale was annexed
about 2 years ago and that actually abuts our town limits right
now. So there is—from my perspective, it is not landlocked. It
touches our boundaries now. There is access from the existing
Town of Clarkdale into that area or we wouldn’t be able to annex
it. There is not a road through there now, but you can access the
parcel that we are talking about, the Clarkdale parcel, through the
Clarkdale, the existing Clarkdale town limits.

Mr. RENzI. Mayor Bluff, the parcel that Clarkdale would be re-
ceiving or that you would be working on as far as rezoning and all
then would not be landlocked from your perspective? You know the
parcel better than anyone.

Mr. BLUFF. Absolutely not. Absolutely not.

Mr. RENZI. OK. I appreciate that.

One other just real quick question, Ms. Roder. When you talk
about the appraisal process and you talk about not having it dis-
closed ahead of time, the Forest Service would be able to pick from
a credible appraiser, certified appraiser, that would then have the
objective to go out and conduct the public interest, in the public
good. Are you suggesting that they don’t have the ability to do
that?



31

Ms. RODER. We are suggesting, Congressman, that there needs
to be more openness in the process. We do need to have inde-
pendent appraisals so that we can make sure that lands are being
properly valued, and as was found by the GAO, they were having
a hard time accomplishing that goal, and as such, we think that
an independent appraisal process needs to occur and it needs to be
revealed to taxpayers prior to land exchanges.

Mr. RENZI. Ms. Roder—

Mr. REY. Can I offer a clarification there, because I think we are
missing something.

Mr. RENZI. Yes, sir.

Mr. REY. First of all, per the GAO recommendation, we do use
independent appraisals and we do use the Uniform Federal Rules
of Appraisal. Second, appraisals are never made available to the
public in any land exchange until they are completed and reviewed,
because preliminary information may be wrong or, in some cases,
sensitive.

Mr. RENZI. Thank you. Fundamentally, what the argument goes
to, I think, is that somehow the public would be ripped off on this
deal. What I need to really point out for the record is that the pris-
tine lands that are owned by Yavapai Ranch right now, again, the
largest stand of Ponderosa pine forest in Northern Arizona, could
be developed right now. Golf courses could be put in. All the water
use up there—the Ruskin family owns 24 pond and well sites and
they are willing to give up 21 of them and only retain three, in ex-
change for impacted land along a freeway, impacted land that has
a dump and a shooting site, a little part-time shooting range right
now, and it has, when I went up there, people who camp out on
it.

And so I want at least the element of truth for a guy who walked
the parcel three times and met with groups on both sides and came
into this only trying to look at what would be the greater good. It
needs to be understood that we are talking about exchanging pris-
tine land which is next to a wilderness area, the Juniper Wilder-
ness Area, in exchange for impacted land.

And with that, I want to thank all of you for your testimony, for
coming here to Washington, D.C., for your expertise and for a good
debate. Thank you so much.

We will take a break now for votes.

[Recess.]

Mr. RENZI. Thank you. I appreciate your patience coming back
from that vote.

We are going to introduce the second panel, testifying on
H.R. 3247.

Mr. RENZI. On panel two, we have Congressman Tom Tancredo
of the Sixth District of the State of Colorado; Mr. Mark Rey of the
United States Department of Agriculture; Mr. Larry Parkinson,
Deputy Assistant Secretary for Law Enforcement and Security,
U.S. Department of Interior; Mr. Larry Smith, Executive Director
of Americans for Responsible Recreational Access; and Mr. Dave
Jenkins, Director of Conservation and Public Policy, American
Canoe Association.

I welcome you all to what is almost this afternoon. Thank you
for coming.
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Let me remind the witnesses on Committee rules. You have 5
minutes for your oral testimony. I would like to now begin by rec-
ognizing the gentleman from Colorado, Mr. Tancredo.

STATEMENT OF HON. THOMAS TANCREDO, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF COLORADO

Mr. TANCREDO. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing today on H.R. 3247, the Trail Responsibility and
Accountability for the Improvement of Public Lands Act of 2003. 1
am pleased of the number of cosponsors on this Committee, includ-
ing Mr. Udall and Mr. Beauprez, along with other gentlemen on
the Committee, and I want to thank you for that cosponsorship.

Those of us privileged to represent Western States here in Con-
gress know of the long-running battle between Federal land agen-
cies and private interests. This is especially so since the Federal
Government is the landlord of so much of the land in the Western
part of the United States.

Historically, issues of contention have often arisen surrounding
grazing rights, mining and drilling rights. Today, these public land
debates are often characterized by access to public lands for dif-
ferent recreational activities, all of which have an enormous and
positive economic impact on the communities we represent.

In the last 20 years, Americans have found new ways to enjoy
their public lands and waterways beyond just hiking, horseback
riding, or power boats. Today, mountain bikers, ATVs, SUVs, and
snowmobiles also use our public lands. Many of these vehicles rep-
resent the only access to the great outdoors to a whole segment of
our population, like senior citizens and the disabled, that might not
otherwise be able to get out and visit the beautiful places like the
Pike National Forest in my district.

The economic impact for Colorado of these kinds of recreational
activities contributes more than $200 million a year to our econ-
omy, creating more than 3,100 jobs. With those economic benefits,
however, there have come conflicts and some irresponsible people.

No one here will say that there haven’t been problems with cer-
tain individuals and groups abusing, misusing, and in some in-
stances destroying valuable property on our Federal lands. Over
the Memorial Day weekend in 1997, vandals destroyed a national
treasure, the Eye of the Needle, an 11-foot sandstone arch on BLM
land in the Upper Missouri National Wild and Scenic River Area
in Montana that was so impressive that Lewis and Clark wrote
about it in their journals. Because of the actions of these thought-
less people, future generations have been deprived of the oppor-
tunity to view the unique natural wonder.

Two years ago, on New Year’s Eve, thousands of off-road enthu-
siasts convened at the Imperial Sand Dunes Recreational Area in
California. One Forest Service ranger described the situation this
way, quote, “We don’t want to send any officers down there because
we can’t be sure it is safe.” In describing the problem, one off-road
enthusiast put it this way. “It is a total weekend warrior thing. A
handful screw up for the masses.” For the good of our public lands
and for those citizens who behave responsibly, we cannot ignore
such instances.
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I visited the Coronado National Forest, the Organ Pipe Cactus
National Monument in Southern Arizona. These places are home to
some of the most spectacular terrain and wildlife habitat in the
American Southwest. They are also home to some of the worst van-
dalism you can imagine. Graffiti covers rock formations and cactus.
Garbage is strewn across the desert. Unauthorized roads and trails
mar the landscape. If we are to preserve these areas for future gen-
erations, we must make those who intentionally destroy them pay
a price.

As I have said, outdoor recreation on our public lands and water-
ways will continue to grow, and it should. It is now time we equip
our land managers with the means to appropriately and even-
handedly enforce land use regulations. The TRAIL Act accom-
plishes this by creating consistent fines and penalties among all of
our land use agencies. In doing so, the bill also increases fines and
penalties substantially for people who knowingly engage in inap-
propriate behavior.

The bill also allows the agencies to retain the fines that are col-
lected for repair and maintenance on these public lands and for
outreach and educational programs to train outdoor enthusiasts on
what is and what is not appropriate behavior.

Mr. Chairman, I look forward to hearing from the witnesses
today. If they have suggestions on how we might improve this leg-
islation, I hope they will share these ideas with us. I also hope that
in the not-too-distant future, our Committee will report this meas-
ure to the full House for its consideration. Our public lands are too
important to be left unattended by inadequate penalties for inap-
propriate behavior. The law enforcement ability of our Federal land
agencies needs to be strengthened, and I believe H.R. 3247 is a
major step in that direction.

Mr. RENZI. I thank the gentleman from Colorado.

[The prepared statement of Mr. Tancredo follows:]

Statement of The Honorable Thomas Tancredo, a Representative in
Congress from the State of Colorado, on H.R. 3247

Mr. Chairman:

Thank you for holding this hearing today on H.R. 3247, the Trail Responsibility
and Accountability for the Improvement of Lands Act of 2003. I am pleased that
you have joined in cosponsoring this measure along with our colleagues from Colo-
rado, Mr. Udall and Mr. Beauprez, along with many of our other colleagues on this
Committee from both sides of the aisle. I also want to recognize and thank you for
the past work you have done on similar enforcement legislation. Today’s legislation
was built upon your work.

Those of us privileged to represent western states here in the Congress know of
the long-running battle between Federal land agencies and private interests. This
is especially so since the Federal Government is the landlord of so much of the land
in the western part of the U.S.

Historically, issues of contention have often surrounded grazing rights, mining
and drilling rights. Today, issues of contention now include the matter of access to
public lands for recreational activities—activities have an enormous and positive
economic impact on the communities that we represent.

In the last twenty years, Americans have found new ways to enjoy their public
lands and waterways beyond just hiking, horseback riding, or powerboats. Today,
mountain bikes, ATVs, SUVs, snowmobiles, and personal watercraft are used in a
variety of ways on our public lands and waterways. Many of these vehicles rep-
resent the only access to the great outdoors to a whole segment of our population—
folks like senior citizens and the disabled—that might not otherwise be able to get
out and visit beautiful places like the Pike National Forest in my district.
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In some states like California, registrations of off-highway vehicles have doubled
in the last 20 years. At the same time, we have seen an increasing amount of public
lands placed “off limits” to this kind of recreation. The growth in the popularity of
this activity, coupled with a reduction in the amount of available land to pursue it,
has led to conflict and a challenge for public lands managers.

In my own State of Colorado, outdoor recreation has become increasingly popular
among our citizens. From 1995-2003, snowmobiling has grown by more than 100%,
jet skiing by nearly 100%, and horseback riding by 30%, to name just a few types
of outdoor sporting activities on the rise. These statistics simply confirm what many
of us already know: Coloradoans love to be outdoors and to enjoy our beautiful
State—and one thing is certain: This type of recreation will only increase in the
coming years.

The economic impact for Colorado of these types of recreational activities is re-
vealing. OHV use in Colorado contributes more than $200 million to our economy,
creating more than 3,100 jobs. More than 130,000 Colorado resident and non-resi-
dent households use motorized vehicles for recreation in our State.

The economic impact of white-water rafting jumped from $75 million in 1993 to
$125 million in 2001. Bicycling generates over $1 billion, and ski and snowboard
equipment and apparel expenditures exceed $1.1 billion annually in our State. I
could go on with more statistics, but the important thing to remember is that out-
door recreation is important to Colorado; it is important for the physical well-being
of our citizens and it is important to the economic well-being of our State. In short,
Coloradoans cannot afford to ignore outdoor recreation issues on our federal lands.

No one here will say that there haven’t been problems with certain individuals
and groups abusing, misusing and, in some instances, destroying valuable property
on our Federal lands. Over the Memorial Day weekend in 1997, vandals destroyed
a national treasure—the Eye of the Needle, an 11-foot sandstone arch on BLM land
in the Upper Missouri National Wild and Scenic River area in Montana that was
so impressive that Lewis and Clark wrote about it in their journals. Because of the
actions of these thoughtless people, future generations have been deprived of the op-
portunity to view this unique natural wonder.

Two years ago on New Year’s Eve, thousands of off-road enthusiasts convened at
the Imperial Sand Dunes Recreation Area in California. One Forest Service Ranger
described the situation this way: “We don’t want to send any officers down there
because we can’t be sure they’d be safe.” In describing the problem, one off-road en-
thusiast put it this way: “It’s a total weekend warrior thing. A handful to screw it
up for the masses.” For the good of our public lands and for those citizens who be-
have responsibly, we cannot ignore such instances.

As T have said outdoor recreation on our public lands and waterways will continue
to grow—and it should. It is now time we equip our land managers with the means
to appropriately and evenhandedly enforce land use regulations. The TRAIL Act ac-
complishes this by creating consistent fines and penalties among all of our land use
agencies. In doing so, the bill also increases fines and penalties substantially for
people who knowingly and willfully engage in inappropriate behavior. The bill also
allows the agencies to retain the fines that are collected for repair work and mainte-
nance on these public lands, and for outreach and educational programs to train
outdoor enthusiasts on what 1s and what is not appropriate behavior.

Mr. Chairman, I look forward to hearing from our witnesses today. If they have
suggestions on how we might improve this legislation, I hope they will share those
ideas with us. I also hope that in the not too distant future, our Committee will
report this measure to the full House for its consideration. Our public lands are too
important to be left unattended by inadequate penalties for inappropriate behavior.
The law enforcement ability of our federal land agencies needs to be strengthened,
and I believe H.R. 3247 is a major step in that direction.

Mr. RENZI. Staying within the Great Mountain State of Colorado,
cosponsor of the bill, Mr. Udall.

STATEMENT OF HON. MARK UDALL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF COLORADO

Mr. MARK UDALL. Thank you, Mr. Chairman, and I want to
again express my appreciation to you for holding this hearing on
H.R. 3247.

Let me begin by saying that I am glad my colleague from the
great State of Colorado, Mr. Tancredo, has introduced the bill. I
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joined as a cosponsor because I also want to improve the ability of
our land-managing agencies to adequately enforce the rules that
apply to uses of the Federal lands.

I introduced a related bill, H.R. 751, the Responsible Off-Road
Vehicle Enforcement and Response Act, and if you run out the ac-
ronym, that results in ROVER being the acronym for that par-
ticular bill. My bill is narrow in scope. It deals only with the en-
forcement of the regulations that apply to using vehicles on na-
tional forest lands and public lands managed by the BLM.

H.R. 3247 goes much further. In addition to the forests and BLM
lands, H.R. 3247 also applies to lands managed by the National
Park Service and the refuges managed by the Fish and Wildlife
Service. It addresses also the enforcement of all regulations, not
just those related to the use of vehicles.

I do think enforcement of regulations is an area where legislation
can be helpful. However, we need to recognize that it is only one
part of a bigger picture. Even more than new legislation, it seems
to me the agencies need more resources, more money and more
people, if we want them to do a better job, and I intend to explore
that particular matter with some of the witnesses as well as to ask
about some of the differences between my bill and my colleague,
Mr. Tancredo’s bill.

Mr. Chairman, if I might, in today’s Rocky Mountain News, there
is a letter from the Supervisor of the Pikes and Isabel National
Forest in Colorado. The letter discusses “mud-bogging,” quote-un-
quote, and other activities that violate Forest Service rules, includ-
ing the indiscriminate dumping of trash and discharging firearms
in ways that can endanger people for miles around. This is the sort
of thing that prompted me to introduce my bill, H.R. 751, and to
cosponsor Congressman Tancredo’s bill, H.R. 3247. 1 would ask
unanimous consent that the letter be included at an appropriate
place in the record of today’s hearing and would yield back what-
ever time I have remaining.

Mr. RENZI. Without objection.

[The letter submitted by Mr. Mark Udall follows:]

From the Rocky Mountain News
Letters to the Editor
October 21, 2003

Seeking solutions to destruction in forests

One of the pleasures of living along the Front Range in Colorado is being able
to gaze up at the mountains to the west and idly dream of being in the green forest,
with clean running water, clean air and just getting away from it all. But there’s
something happening in that forest that is disturbing.

They call it “mud bogging.” After 10 or 12 four-wheel-drive vehicles have
tried to make it through a wet meadow, it’s neither lush nor green any-
more. After several more attempts, it is nothing but a worn-out mud hole.

These private natural-resources demolition teams move over a few feet and
try it again.

These mud holes can be very costly for the Forest Service to clean up and revege-
tate, if even possible.

Often times, adjacent to the mud hole, is an area where other equally disturbing
activities take place: indiscriminate. shooting and the dumping of trash. In a few
cases, there has been no natural backstop to this shooting, which could put people
several miles away in jeopardy. This is not what you or I envision as we gaze up
at the mountains.
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Policing these areas to stop the activity works, but perpetrators often merely
move to a new area. Policing the whole Rampart Range at one time is virtually im-
possible. We must have a new means of managing these degrading and dangerous
activities.

Everyone should be able to enjoy these precious public lands. It should be a place
to “get away from it all” and feel safe. It’s the Forest Service’s responsibility to pro-
vide such an environment. Therefore, I cannot ignore the problem, but must provide
a solution. Coloradans will no doubt hear more about this in the future as we solicit
their opinions and ideas.

In the meantime, if anyone sees people engaging in these activities, please report
the incident and the description of any vehicles to the nearest Forest Service Ranger
District Office or County Sheriff’s Office.

Bob Leaverton
Forest Supervisor, Pike/San Isabel National Forests and Cimarron and Comanche
National Grasslands

Mr. RENZI. We move now to an opening statement by Mr. Mark
Rey. Mr. Rey?

STATEMENT OF MARK REY, UNDER SECRETARY, NATURAL
RESOURCES AND ENVIRONMENT, U.S. DEPARTMENT OF
AGRICULTURE, ON H.R. 3247

Mr. REY. Thank you, Congressman Renzi. The Department of Ag-
riculture supports H.R. 3247. We have some technical changes that
we would like the Subcommittee to consider.

H.R. 3247 makes consistent the penalties for violating regula-
tions of the National Park Service, the Bureau of Land Manage-
ment, the Fish and Wildlife Service, and the Department of the In-
terior, and the Forest Service and the Department of Agriculture.
We support such a concept as we work closely with our fellow land
management agencies in enforcement activities, including local
cross-designations of authority.

Consistent enforcement authority would make this cooperation
much easier, aid the public in understanding regulations and pen-
alties, and assist prosecutors and courts that must handle cases
arising from different Federal jurisdictions. The bill would change
the penalty for violation of our regulations from one level of offense
to two levels, and we will work with the Department of Justice and
the Federal courts to best ensure advantages of consistent criminal
penalties are fulfilled upon passage.

I would be happy to respond to any of your questions after the
other panel members have spoken.

Mr. RENZI. Mr. Rey, thank you for your testimony.

I move now to Mr. Parkinson.

STATEMENT OF LARRY R. PARKINSON, DEPUTY ASSISTANT
SECRETARY, LAW ENFORCEMENT AND SECURITY, U.S.
DEPARTMENT OF THE INTERIOR

Mr. PARKINSON. Thank you, Mr. Chairman. I will make this
brief, submit my written statement for the record, and then open
it up to questions.

We strongly support the goal of H.R. 3247. As Mr. Rey indicated,
we also have some suggested technical amendments that we think
would improve the legislation. We look forward to working with the
Committee and the Department of Agriculture and the Department
of Justice to do that.
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This has two themes to it. One is consistency in law enforcement
authority and the second is flexibility in law enforcement authority.
Those are both virtues that we strongly support.

The Department of Interior has three bureaus that are primarily
responsible for enforcing these regulations, as was indicated in the
opening statements, BLM, the National Park Service, and the Fish
and Wildlife Service, and of those three, we have three different
penalty structures. Conceptually, that doesn’t make a lot of sense.
The regulations that those three agencies are enforcing are com-
parable and I think ought to be treated comparably.

One other point that I would just highlight in my opening re-
marks is we do urge the Committee to adopt the “knowingly”
standard as opposed to the “knowing and willful” standard that is
now set forth in the legislation. We think the best model that exists
out there is the model that exists currently in the National Wildlife
Refuge System Administration Act, which provides both Class A
and Class B misdemeanors, but has a “knowing” standard but no
“willful” standard.

Thank you very much.

Mr. RENZI. Thank you, Mr. Parkinson.

[The prepared statement of Mr. Parkinson follows:]

Statement of Larry R. Parkinson, Deputy Assistant Secretary for Law
Enforcement and Security, U.S. Department of the Interior, on H.R. 3247

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity
to appear before you today. My name is Larry Parkinson and I am the Deputy As-
sistant Secretary for Law Enforcement and Security at the Department of the Inte-
rior. I am here to present the Department’s views on H.R. 3247—the Trail Respon-
sibility and Accountability for the Improvement of Lands Act of 2003.

As discussed further below, the Department agrees that our land management bu-
reaus should have consistent enforcement authority, and we strongly support the
goal of H.R. 3247. The investigative and enforcement simplicity offered through the
option of applying a Class A or Class B misdemeanor, as proposed in H.R. 3247,
is an attractive tool for law enforcement personnel. However, we would like to work
with the U.S. Forest Service in the Department of Agriculture, as well as the De-
partment of Justice, to provide the Subcommittee with specific changes to ensure
that the authority provided by this bill does not conflict with or, duplicate, our exist-
ing authorities.

As currently drafted, H.R. 3247 is intended to amend the existing enforcement
authorities of the National Park Service (Park Service), the Bureau of Land Man-
agement (BLM), and the U.S. Fish and Wildlife Service (Fish and Wildlife Service),
as well as the Forest Service, to make consistent the ability of these bureaus to
charge misdemeanor offenses for violations of bureau rules and regulations.

As noted above, the Department agrees that consistent enforcement authority
serves important and useful interests. For example, currently the BLM and Park
Service operate under different rules for criminal penalties for violations of rules
regulating the use of fire by visitors and others on their respective lands. For the
NPS, these violations are classified as Class B misdemeanors, which may result in
a fine of up to $5,000 or up to six months in prison. Class B violations are strict
liability in nature, which means that intent need not be proved. However, under the
current enforcement provisions of the Federal Land Policy and Management Act,
BLM penalties for violations of land use regulations are set as Class A mis-
demeanors for all “knowing and willful” violations; BLM does not currently have au-
thority to charge for a Class B misdemeanor. Therefore, similar violations of rules
regulating the use of fire by visitors and others on public lands are Class A mis-
demeanors for the BLM, which may result in a fine of up to $100,000 or imprison-
ment for up to one year and requires a demonstration that the party knowingly vio-
lated the law.

The changes advanced by this legislation will also further the economy of law
enforcement resources. Under Class A misdemeanor violations, a defendant has a
right to a jury trial, which frequently results in dismissed cases as prosecutors are
deterred from proving a “knowing and willful” intent, and judges, who already have
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large dockets, are less likely to take on lengthy and expensive jury cases. In con-
trast, under a Class B misdemeanor offense, a citation can be used as the charging
instrument, and defendants can be tried directly by a Magistrate Judge. The ability
to apply a lower lever penalty, as provided in H.R. 3247, for violations that are not
committed in a “knowing and willful” manner will also simplify investigative and
enforcement tasks that officers must currently undertake compared to that required
when prosecuting Class A misdemeanor offenses.

In addition, we urge the Committee to review the intent language to determine
whether it is necessary to include a “willful” element in addition to the “knowing”
element. We would caution against such an inclusion and understand that Depart-
ment of Justice will be providing a views letter that will specifically address this
issue, as well as other issues. We intend to work with the Forest Service and De-
partment of Justice to provide specific language addressing these concerns.

As noted above, we would also like to work with the Forest Service and the De-
partment of Justice to provide the Subcommittee with specific changes to ensure
that this new authority accomplishes the intended result and does not conflict with
or duplicate our existing authorities.

For example, while the substance of the provisions in H.R. 3247 nearly mirror
those provided to the Fish and Wildlife Service in the 1998 amendments to the
National Wildlife Refuge System Administration Act, Pub. Law No. 105-312, the
Fish and Wildlife Service’s current language is structured so that Fish and Wildlife
law enforcement personnel can charge an offender under two alternative provisions,
an option that would not be available under H.R. 3247 as currently drafted.

The Department also supports the changes made by Section 3 of H.R. 3247, which
calls for the use of fines collected by the affected agencies for the limited purposes
of improvement, protection, or rehabilitation work on public lands made necessary
by the actions which led to the fine, as well as to increase public awareness of regu-
lations and other requirements regarding use of the public lands. The provisions are
limited in nature and require that excess funds be transferred to miscellaneous re-
ceipts and cannot be retained by the agency.

Again, Mr. Chairman, I want to thank you and the Members of this Subcommittee
for your continued interest in our law enforcement issues. We at the Department
look forward to continuing positive dialog to improve our federal law enforcement
capabilities. This concludes my statement and I am happy to answer any questions
that you might have.

Mr. RENZI. Mr. Larry Smith?

STATEMENT OF LARRY E. SMITH, EXECUTIVE DIRECTOR,
AMERICANS FOR RESPONSIBLE RECREATIONAL ACCESS

Mr. SMmITH. Thank you, Mr. Chairman. I serve as Executive Di-
rector of ARRA, Americans for Responsible Recreational Access.
ARRA was founded in June of 2000 because of a growing concern
that opportunities for recreational activities on public lands and
waterways were being eliminated by the closure of many of these
areas to the American people. ARRA is comprised of a number of
national, State, and regional trade associations, as well as thou-
sands of Americans who have registered on the ARRA website.

First, I want to thank Mr. Tancredo for sponsoring this legisla-
tion and for Mr. Udall of Colorado for cosponsoring it, and thank
you, Mr. Chairman, for holding the hearing. It has been a pleasure
to work with your respective personal staffs and the Subcommittee
staff in the development of this legislation.

Every single day, more and more Americans are seeking rec-
reational opportunities on our public lands and waterways. As our
cities and suburbs become more congested, Americans are increas-
ingly turning to public lands as a means to relieve the stress of ev-
eryday living. Maintaining access to these public lands, therefore,
becomes an important element for the health and well-being of mil-
lions of Americans.
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We are not here today to say to this Subcommittee that there
aren’t problems with some individuals behaving inappropriately
when visiting public lands. Let me be clear about this. Problems do
exist. However, all too often, a simple response to such problems
on the part of some interest groups is to advocate denying access
to these public lands for all Americans and not just to those few
who choose not to be good stewards of these lands.

Closing access to public lands does nothing to address the real
problem of inappropriate behavior. In fact, as more areas are des-
ignated off-limits to all Americans, a greater concentration of rec-
reational activities and overuse will likely occur in those areas still
remaining accessible. Therefore, until the problem of inappropriate
behavior is directly addressed, all public lands remain threatened.

Clearly, the present day response of closing public lands is a
flawed policy. All this policy does is penalize all Americans for the
misdeeds of a few. Fortunately, H.R. 3247 seeks a different solu-
tion. This legislation seeks to penalize only those individuals or
groups who choose to misuse our public lands and not those who
abide by land use regulations. We believe this legislation strikes an
appropriate balance between those who might unknowingly violate
land use regulations and those who willfully and knowingly seek
to do harm.

The penalties and fines for Class B and Class A misdemeanors
are scaled appropriately for the behavior associated with the pur-
ported violations. The greater the damage to our public lands, then
the stiffer the penalty should be to those who cause such damage.
H.R. 3247 allows for consistent penalties among the four major
agencies responsible for the stewardship of our public lands.

As members of this Subcommittee know, it is often difficult for
a visitor to know when U.S. Forest Service land ends and BLM
land begins. Does the present day inconsistency of fines and pen-
alties among these agencies mean that the land holdings of one
agency are less or more important to the American people? We
think not. We are pleased that this legislation seeks to remedy this
inconsistency.

More often than not, land agencies lack adequate funds to re-
store, repair, or maintain the public lands that are extensively used
by the general public. Under this legislation, agencies will be able
to use the fines collected for restoration work as well as to educate
the general public on what is and is not appropriate behavior when
visiting public lands.

Since our inception, we have taken the position that all recre-
ation activities do not belong in all areas of public lands. We be-
lieve that there are areas that truly should be designated as wil-
derness areas, as well as other areas that should be designated for
certain types of recreational activities. Having said that, we also
firmly believe that the Federal land agencies need to do a better
job of providing a broader range of recreational opportunities so
more Americans can enjoy their public lands.

As we have said, we find it distressing that certain public inter-
est groups approach public lands management issues by advocating
closure rather than addressing the issue of abuse or misuse. When
someone breaks our traffic laws, society’s response is not to ban all
traffic on the highways. Rather, we increase enforcement and we
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prosecute law breakers. The same should hold true for activities on
Federal lands and waterways.

Mr. Chairman, ARRA seeks to solve problems that inhibit public
enjoyment of our public lands and waterways. We believe that pub-
lic lands should be made available to all Americans regardless of
age or physical well-being for their enjoyment and use in a respon-
sible manner. With enhanced enforcement and stiffer penalties for
those who disobey the rules of proper land use, our Federal land
agencies should be able to pull down the “Do not enter” signs and
replace them with signs that say, “Welcome to your public lands.”

Again, thank you for inviting us to participate. We would be
}ﬁappy to respond to any questions you or the other members might

ave.

Mr. RENzI. Mr. Smith, thank you for your substantive remarks,
well researched. I am grateful.

[The prepared statement of Mr. Smith follows:]

Statement of Larry Smith, Executive Director,
Americans for Responsible Recreational Access, on H.R. 3247

Mr. Chairman:

My name is Larry Smith and I serve as the Executive Director of ARRA, Ameri-
cans for Responsible Recreational Access. ARRA was founded in June of 2000 be-
cause of a growing concern that opportunities for recreational activities on public
lands and waterways were being eliminated by the closure of many of these areas
to the American public.

ARRA is comprised of the following organizations: the American Horse Council,
the Motorcycle Industry Council, the Specialty Vehicle Institute of America, the
American Council of Snowmobile Associations, the National Marine Manufacturers
Association, the American Motorcyclist Association, the Personal Watercraft Indus-
try Association and the National Off-Highway Vehicle Conservation Council. In ad-
dition, there are a number of state and regional organizations affiliated with ARRA.

First, I want to thank Mr. Tancredo for sponsoring this legislation and to you,
Mr. Chairman, for cosponsoring this measure and for holding this important hear-
ing. It has been a pleasure to work with your respective personal staffs and with
the Subcommittee staff in the development of this legislation.

Every single day, more and more Americans are seeking recreational opportuni-
ties on our public lands and waterways. As our cities and suburbs become more con-
gested, Americans are increasingly turning to public lands and waterways as a
means to relieve the stress of everyday living. Maintaining access to these public
lands, therefore, becomes an important element for the health and well-being of mil-
lions of Americans.

We are not here today to say to this Subcommittee that there aren’t problems
when some individuals behave inappropriately when visiting public lands. Let me
be clear about this—problems do exist. However, all too often, the simple response
to such problems on the part of some interest groups is to advocate denying access
to these public lands for all Americans and not just to those few who choose not
to be good stewards of these lands.

Closing access to public lands does nothing to address the real problem of inappro-
priate behavior. In fact, as more areas are designated “off limits” to all Americans,
a greater concentration of recreational activities and overuse will likely occur in
those areas still remaining accessible. Therefore, until the problem of inappropriate
behavior is directly addressed, all public lands remain threatened.

Clearly the present day response of closing public lands is a flawed policy. All this
policy does is penalize all Americans for the misdeeds of a few. Fortunately,
H.R. 3247 seeks a different solution. H.R. 3247 seeks to penalize only those individ-
uals or groups who choose to misuse our public lands and not those who abide by
land use regulations.

We believe that H.R. 3247 strikes an appropriate balance between those who
might unknowingly violate land use regulations and those who “willfully and know-
ingly” seek to do harm. The penalties and fines for Class B and Class A mis-
demeanors are scaled appropriately for the behavior associated with the purported
violation. The greater the damage to our public lands, then the stiffer the penalty
should be to those who cause such damage.
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H.R. 3247 allows for consistent penalties among the four major agencies respon-
sible for the stewardship of our public lands: the U.S. Forest Service, the Bureau
of Land Management, the National Park Service and the U.S. Fish and Wildlife
Service. As members of this Subcommittee know, it is often difficult for a visitor to
know when U.S. Forest Service land ends and BLM land begins. Does the present
day inconsistency of fines and penalties among these agencies mean that the land
holdings of one agency are less or more important to the American people? We think
not. We are pleased that this legislation seeks to remedy this inconsistency.

More often than not, land agencies lack adequate funds to restore, repair or main-
tain public lands that are extensively used by the general public. Under this legisla-
tion, agencies will be able to use fines collected for restoration work as well as to
educate the general public on what is and is not appropriate behavior when visiting
public lands.

Since ARRA’s inception, we have taken the position that all recreational activities
do not belong in all areas of public lands. We believe that there are areas that truly
should be designated as wilderness areas as well as other areas that should be des-
ignated for certain types of recreational activities. Having said that, we also firmly
believe that Federal land agencies need to do a better job of providing a broader
range of recreational opportunities so more Americans can enjoy their public lands.

As we have said, we find it distressing when certain public interest groups ap-
proach public lands management issues by advocating closure rather than address-
ing the issue of abuse or misuse. When someone breaks our traffic laws, society’s
response is not to ban all traffic on our highways. Rather, we increase enforcement
and we prosecute lawbreakers. The same should hold true for activities on Federal
lands and waterways. If penalties are insufficient to deter violators, then ARRA be-
lieves strengthening our laws and penalties is the proper course of action rather
than embracing the closure of our Federal properties.

Mr. Chairman, ARRA seeks to solve problems that inhibit public enjoyment of our
public lands and waterways. We believe that public lands should be made available
to all Americans regardless of age or physical well-being for their enjoyment and
use in a responsible manner. With enhanced enforcement and stiffer penalties for
those who disobey the rules of proper land use, our Federal land agencies should
be able to pull down the “Do Not Enter” signs and replace them with signs that
say “Welcome to Your Public Lands.”

Again, thank you for holding today’s hearing and for inviting us to participate.
We hope that the Resources Committee will report this measure to the House Floor
for action by the entire House of Representatives. Doing so will be of benefit to all
Americans who enjoy visiting our public lands.

Mr. Chairman, I would be happy to respond to any questions that you or members
of the Subcommittee might like to ask regarding ARRA’s support for this legislation.

Mr. RENZI. We will move now to Mr. Dave Jenkins of the Amer-
ican Canoe Association.

STATEMENT OF DAVID JENKINS, DIRECTOR OF CONSERVA-
TION AND PUBLIC POLICY, AMERICAN CANOE ASSOCIATION

Mr. JENKINS. Thank you, Mr. Chairman, for allowing me this op-
portunity to address the Committee regarding H.R. 3247. The
American Canoe Association is the nation’s oldest and largest orga-
nization representing people who enjoy canoeing and kayaking. It
has over 50,000 members nationwide, members who regularly de-
pend on the nation’s public lands and waters for recreation.

Today, our public lands and waters are in higher demand than
ever before. Much of this demand is related to the increasing popu-
larity of outdoor recreation. Participating in kayaking, for example,
up 182 percent over the past 7 years, is growing faster than any
other outdoor activity. The popularity of other outdoor recreation
activities, such as hiking, backpacking, mountain biking, and
climbing, is also up significantly. As a result, people are flocking
to these protected resources seeking a wide variety of recreational
opportunities.
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The task of managing these resources to provide the public with
quality recreational experiences, while at the same time safe-
guarding them for future generations, is a very challenging and in-
creasingly difficult balancing act. It is a balancing act that depends
on resource managers being able to effectively manage recreational
use. Failure to adequately manage recreational use not only results
in the degradation of the resource, it also leads to more user con-
flicts and reduces visitor satisfaction.

One of the most difficult challenges facing managers and all of
us who care about these places is the effective management of mo-
torized recreation. Use of motorized vehicles, off-road vehicles in
particular, is causing serious damage to our public land and wa-
ters. This damage includes erosion and other visual impacts to the
landscape, sediment pollution in rivers and streams, damage to
wetlands, and adverse impacts on wildlife. Motorized use is also
encroaching the most on the recreational experiences of others by
eliminating quiet and secluded areas and by emitting visible air
and water pollution.

Much of these motorized use impacts are the result of people fail-
ing to recreate responsibly, often in direct violation of the law.
Whether I talk to managers from the Forest Service, the Park
Service, or BLM, they all express the frustration and disillusion-
ment at the enormity of this problem and at the lack of adequate
resources for enforcement. It is common for the Forest Service and
BLM to have one law enforcement agent covering more than a mil-
lion acres of land.

While I commend the sponsors of H.R. 3247 for trying to im-
prove the enforcement of regulations, I am concerned that this leg-
islation falls short of providing the full range of enforcement tools
that our resource managers so desperately need. Addressing any
inconsistencies in enforcement authority between agencies is cer-
tainly welcome, but there are bigger barriers to effective enforce-
ment that also need addressing.

One common theme I hear from resource managers is that the
fines imposed are so low and the likelihood of getting caught so re-
mote that those who intentionally violate regulations consider the
fine as simply a potential user fee that they are more than willing
to pay. In order for any kind of law enforcement to work, both the
chances and consequences of getting caught have to be high enough
to alter behavior. H.R. 3247 is not going to get us there.

I hope that more comprehensive legislation will be forthcoming.
A significant increase in the number of agency law enforcement
personnel is desperately needed, as are increases in the collateral
schedule of fees for ORV violations. Provisions contained in
H.R. 751, sponsored by Representative Udall, targeting fines and
facilitating restitution by offenders merits serious consideration.

Much of the problem of fines being too low to deter illegal behav-
ior results not from a lack of authority to impose significant fines,
but from an unwillingness by judges and others to assess fines that
are sufficient to deter. For this reason, the establishment of man-
datory minimum penalties and condemnation authority should also
be considered, especially for specific types of violations that reflect
intentional disregard for the law and for those who are repeat of-
fenders.
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One common example of a violation that shows intentional dis-
regard for the law is the removal of signs that declare a specific
trail or area off-limits to motorized vehicles. By removing such
signs, willful violators are able to disguise their own conduct as an
innocent mistake.

For ACA members and other self-reliant, nature-oriented outdoor
enthusiasts, their enjoyment of public lands and waters is very de-
pendent on the quality of the natural environment and its wild-
ness. The desire to protect these resource qualities is why our
members invest the time and effort to practice “leave no trace” eth-
ics and to dedicate countless hours volunteering for stewardship
projects.

Please help us ensure that the irresponsible, destructive, and il-
legal actions of some are not allowed to ruin the outdoor recreation
experience for the rest of us.

I have two newspaper articles that illustrate common enforce-
ment problems and an editorial from the Denver Post that I ask
be included in the record. I thank you and will be glad to answer
any questions.

Mr. RENZI. Without objection. Thank you for your testimony.

[The prepared statement of Mr. Jenkins follows:]

Statement of David Jenkins, Director of Conservation and Public Policy,
American Canoe Association, on H.R. 3247

Thank you for allowing me this opportunity to address the Committee regarding
H.R. 3247, the Trail Responsibility and Accountability for the Improvement of
Lands (TRAIL) Act. The American Canoe Association is the nation’s oldest and larg-
est organization representing people who enjoy canoeing, kayaking and rafting. It
has over 50,000 members nationwide, members who regularly depend on the na-
tion’s public lands and waters for recreation. While these members belong to the
American Canoe Association because of their interest in canoeing and kayaking,
frpzilny of them also access our public lands to hike, backpack, ski, climb, hunt and
ish.

Today our public lands and waters are in higher demand than ever before, and
much of this demand is related to the increasing popularity of outdoor recreation.
Participation in kayaking for example, up 182% over the past seven years, is grow-
ing faster than any other outdoor activity—on land or water. The popularity of other
outdoor recreation activities such as hiking, backpacking, mountain biking, and
climbing is also up significantly. As a result, people are flocking to these protected
resources seeking a wide variety of recreational opportunities.

The task of managing these resources to provide the public with quality rec-
reational experiences, while at the same time safeguarding them for future genera-
tions, is a very challenging and increasingly difficult balancing act. It is a balancing
act that depends on resource managers being able to effectively manage recreational
use. Failure to adequately manage recreational use not only results in the degrada-
tion of the resource, it also leads to more user conflicts, and reduces overall visitor
satisfaction.

One of the most difficult challenges facing managers, and all of us who care about
these places, is the effective management of motorized recreation. Use of motorized
vehicles, off-road vehicles (OHV) in particular, is causing very serious damage to our
public lands and waters. This damage includes erosion and other visual impacts on
the landscape, sediment pollution in rivers and streams, damage to wetlands, and
adverse impacts on wildlife. Motorized use is also encroaching the most on the rec-
reational experiences of others, by eliminating quite and secluded areas and by
emitting visible air and water pollution.

Much of these motorized use impacts are the result of people failing to recreate
responsibly, often in direct violation of the law. Whether I talk to resource managers
from the USDA Forest Service, the National Park Service or the Bureau of Land
Management (BLM), they all express frustration and disillusionment at the enor-
mity of this problem, and at the lack of adequate resources for enforcement. It is
common for the Forest Service and BLM to have one law enforcement agent cov-
ering more than a million acres of land.
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While I commend the sponsors of H.R. 3247 for trying to improve the enforcement
of regulations, I am concerned that this legislation falls short of providing the full
range of enforcement tools that our resource managers so desperately need. Ad-
dressing any inconsistencies in enforcement authority between agencies is certainly
welcome, but there are far bigger barriers to effective enforcement that also need
addressing.

One common theme I hear from resource managers is that the fines imposed are
so low, and the likelihood of getting caught so remote, that those who intentionally
violate regulations consider the fine as simply a potential user fee that they are
willing to pay. In order for any kind of law enforcement to work, both the chances
and consequences of getting caught have to be high enough to alter behavior.
H.R. 3247 alone is not going to get us there.

I hope that more comprehensive legislation will be forthcoming. A significant in-
crease in the number of agency law enforcement personnel is desperately needed,
as are increases in the collateral schedule of fees (stiffer penalties) for OHV viola-
tions. Provisions contained in H.R. 751, a bill sponsored by Representative Udall,
which apply fines directly to enforcement needs and facilitate restitution by offend-
ers merit serious consideration.

Much of the problem of fines being too low to deter illegal behavior results, not
from a lack of authority to impose significant fines, but from an unwillingness by
judges and others to impose fines sufficient to deter illegal behavior. For this reason
the establishment of mandatory minimum penalties and condemnation authority
should also be considered, especially for specific types of violations that reflect inten-
tional disregard for the law, and for those who are repeat offenders.

One common example of a violation that shows intentional disregard for the law
is the removal of signs that declare a specific trail or area off-limits to motorized
vehicles. By removing such signs, willful violators are able to disguise their own
conduct as an innocent mistake. Another clearly willful violation is “mud-bogging,”
the increasingly prevalent practice of tearing up fragile meadows, wetlands or
streambeds with four-wheel drive vehicles—a practice that often leaves ruts up to
6 feet deep.

The damage done to the resource by such actions and the costs to the public can-
not be tolerated. At least 60,000 miles of “ghost roads” have already been carved
out of national forests alone. An Associated Press story from this past July noted
“A brief drive through the Umatilla National Forest in northeastern Oregon turns
up at least a dozen large mud bogs visible from the dirt road. One year-old site is
scarred by tire ruts 19 inches deep that have yet to sprout new grass.” It also notes
how a Forest Service law enforcement officer has seen his patrol area more than
double in recent years to more than 1.2 million acres.

For ACA members and other self-reliant, nature-oriented outdoor enthusiasts,
their enjoyment of public lands and waters is often dependent on the quality of the
natural environment and its wildness. Having clean air and water, seeing wildlife,
listening to the sounds of nature and escaping the noise of everyday life are essen-
tial parts of their recreational experience. The desire to protect these resource quali-
ties is why our members invest the time and effort to practice Leave No Trace ethics
and to dedicate countless hours volunteering for stewardship projects.

Please help us ensure that the irresponsible, destructive and illegal actions of
some are not allowed to ruin the outdoor recreation experience for the rest of us
who recreate responsibly. I will be glad to answer any questions.

[NOTE: The attachments submitted by Mr. Jenkins were
;(ipyliighted and have been retained in the Committee’s official
iles.

Mr. RENZI. We will move now to questions from the members, 5-
minute questions beginning with the gentleman from Colorado and
author of the legislation, Mr. Tancredo.

Mr. TANCREDO. Thank you, Mr. Chairman.

I have a question for Mr. Parkinson. If you could, please, expand
a little bit on what you mean by, or what is the significance of sep-
arating out knowing and willful and just using knowing. What are
the implications of that? Why do you support that?

Mr. PARKINSON. Mr. Tancredo, the implications of that is that if
you require knowing and willful, it increases the burden of proof
for the prosecution, and let me walk through that a little bit.
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Knowingly, if the element of the offense is that it was a knowing
violation, that simply requires proof of the facts that constitute the
offense.

Mr. TANCREDO. I see.

Mr. PARKINSON. What the government must show in that case is
that the defendant was aware of his acts, the defendant performed
those acts intentionally, and third, that the defendant did not act
by mistake or accident. Not a high burden of proof for the prosecu-
tion.

Willfully raises the burden of proof and that requires, in addition
to what I mentioned, that would also require the government to
prove that the defendant specifically intended to violate the law,
and getting into someone’s head, as a former prosecutor, I can safe-
ly testify that when you add that added mental element, state of
mind element, it does increase the burden of proof and makes it
harder to penalize those who commit the offense. So that is fun-
damentally the issue.

Mr. TANCREDO. Thank you. You are shaking your head, Mr. Rey.
You agree with that observation?

Mr. REY. Yes. We have the same observation, the same view.

Mr. TANCREDO. Thank you very much.

Mr. Jenkins, in your testimony, there are certainly aspects of it
with which I can agree and, I guess in particular, your desire to
increase the number of people who are out there on the line to try
and identify those folks who are violating the law. I certainly will
support that and do support it.

I will also note that we had another bill here at a different time.
I brought a bill forward to increase the penalties for those who
knowingly and willfully violated the campfire bans and did have a
minimum penalty as a part of it and the folks on the other side
of the aisle here opposed it.

In this case, I am trying to look at what we would be gaining
by doing that. There are concerns that have been raised by folks
in the Service about the need for greater flexibility here. I must
admit that someone wanders off of a trail, even knowingly wanders
off a trail and commits some damage, I don’t know that I can put
that in the same category as trying to burn down the whole forest.
But I appreciate your concerns and there are certain aspects of it,
as I say, that I fully intend to support, given the opportunity, and
that is an increased number of personnel.

I have no other questions, Mr. Chairman.

Mr. RENZI. I thank the gentleman.

The gentleman from Colorado.

Mr. MARK UDALL. Thank you, Mr. Chairman.

I would like to just start by thanking the panel for your helpful
testimony, and again, I want to thank Congressman Tancredo for
his work on the TRAIL bill and also would associate myself with
his remarks in regards to Mr. Jenkins, your comments and the
need to put more people on the ground to enforce the existing laws
that we have.

If I might, I would like to direct this question, my initial question
at Mr. Rey and Mr. Parkinson, and I want to compare my bill,
H.R. 751, with Mr. Tancredo’s H.R. 3247, and that has to do with
how the money that is collected as fines could be used. Both bills
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say the money could be used to increase public awareness of agency
rules. Both bills would allow the agencies to use the money for
damage repair or improvement work.

But under H.R. 3247, that would be limited to work that was
made necessary by the violation that led to the fine, while under
my approach, the money could be used for any necessary projects.
Included in that, it would allow Agriculture or Interior to use the
money that was left for, quote, “administrative, legal, and related
expenses, including damage assessments, payments of rewards for
information, and investigative costs.” But under H.R. 3247, that
wouldn’t be permitted, and so any leftover fines would be returned
to the general Treasury.

I wonder, wouldn’t it be better to broaden this part of H.R. 3247
so the agencies could direct this money into the enforcement efforts
and into some of the needs that we have identified here? Mr. Rey
and Mr. Parkinson, if you would be willing to comment on that, I
would appreciate it.

Mr. PARKINSON. I will begin, Congressman Udall. I have not had
the }(;pportunity to review H.R. 751 myself, but let me take a crack
at this.

I think the approach that you described in H.R. 751 certainly
would give more flexibility and certainly more discretion to the
agencies that were using the fine money. My, and this is tentative
because I think we need to take a closer look at this, but even al-
lowing fine money to be used specifically to repair damage caused
by the specific offender is something of a unique approach in our
criminal law enforcement and I think it requires some study.

Normally, fine money would go into the Witness and Crime Vic-
tims Fund, so even departing slightly does raise some concerns,
typically within the Justice Department and the administration be-
cause it is contrary to the typical way that fines are levied and
then collected. So I suspect that that is one of the points that the
folks were keeping in mind when they drafted this legislation, that
we were taking a step that was unusual and it was a reasonable
step and it also focused specific expenditure of money on violations
that were tied to the offense.

Mr. MARK UDALL. Yes, I understand that rationale. It seems to
me you could argue that at least one of the victims in this is the
land itself, and in that context, it makes sense to have a fund, if
you will, to repair the land.

Mr. REY. This is an area—

Mr. MARK UDALL. Mr. Rey?

Mr. REY. This is an area where I think we want to visit with the
Justice Department and get back with you with some suggested
language that may have a little bit more flexibility.

One area where we would have some concerns, though, is a pro-
posal to utilize the money to hire more law enforcement people.
That raises the specter that the average user of the Federal lands
deals with our law enforcement agents in a context where they sus-
pect that our agents have an incentive to be over-aggressive enforc-
ers, because they are utilizing the fines to retain additional agents
to essentially bolster their enforcement efforts.

We have some areas where we need to enhance our enforcement
presence, there is no question about that, but I think that is better
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done through appropriated dollars and not with a direct feedback
loop to the fines.

Mr. MARK UDALL. That is a very good point. There are, of course,
administrative costs that I would hope we could consider being cov-
ered by the excess amount that might be left from the fine struc-
ture.

I see my time is about to expire and I would want to ask the
Chairman if I could include some additional questions, without ob-
jection, to the panel.

Mr. RENZI. Absolutely.

Mr. MARK UDALL. And if I could, I would like to ask Mr. Smith
and Mr. Jenkins if they would respond to my initial question, as
succinctly as you can, seeing that the red light is on.

Mr. SMITH. In terms of your question, the other thing I just
might add, in addition to being able to use fines collected to repair
damage caused by individuals or groups, the legislation also pro-
vides that the money can be used for educational outreach in order
to educate people in what is appropriate and what isn’t. We would
certainly hope that any final legislation would continue to have
that ability because we think that is very important.

Mr. MARK UDALL. Yes. I think we would agree that education is
a key part of trying to reduce the number of infractions and, there-
fore, the damage to public lands.

Mr. JENKINS. My concern is that we get those law enforcement
dollars, and if they can come through appropriations, I think that
is great. You have another provision in your bill that would require
some restitution by the offenders, I believe, or at least allow for
that, and I think that may be another approach at getting to the
restoration of the resource because the damage is really severe
damage in a lot of cases and we really need a way to deal with
that, and like maybe the previous person that sits here would say,
not let the taxpayers be shouldered with that burden.

Mr. MARK UDALL. Yes. I think that is a very good point. Mr.
Chairman, thank you for your indulgence.

Mr. RENzI. I thank the gentleman from Colorado and cosponsor
and move to the gentleman from New Mexico.

Mr. Tom UDALL. Thank you, Chairman Renzi, and thank you,
members of the panel, for being with us today.

Let me, first of all, applaud my cousin, Mr. Udall from Colorado
and Mr. Tancredo, also from Colorado, for your piece of legislation
and say that I don’t think there is any doubt that fines for off-road
vehicle violations are too low. I think we need to address this issue.
I applaud you for attempting to get a trip on this problem.

In the spirit of you saying suggestions, Mr. Tancredo, in terms
of improvement of this legislation, I just have a couple of com-
ments, and I hope they are taken in the spirit of possible improve-
ments here.

First of all, on a procedural, two procedural issues, apparently,
the Department of Justice declined to send a witness to be before
this panel today, and I really believe, since we are dealing with De-
partment of Justice prosecutions, we are dealing with the Federal
courts, much of this is overlap between this Committee and what
the Department of Justice typically does. So I am disappointed that
they couldn’t find the time to send somebody. Apparently, there
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was an availability issue. I would hope that maybe we could get
their input in this Committee on these specific provisions, and so
that would be one suggestion.

The second would be that the overlap in jurisdiction with other
committees here in the House, the Judiciary Committee clearly has
jurisdiction over these issues, also, because you are dealing with
Federal prosecutors, Federal courts. The people that bring these
cases, even if they are just citations, are all under the supervision
of the Judiciary Committee and their oversight responsibilities. So
I would urge you, if we not going to even get Justice to talk in this
Committee, to urge the Judiciary Committee to assert some juris-
lfllicc‘iion over this so that their input, the Judiciary input can be

ad.

On the substantive part of this, two other comments, also, and,
I think, a question for the panel here. I worry a lot about putting
in the hands of an enforcement agency the authority to keep the
money. Whenever you do that, you raise a whole host of issues.
One of the big issues is, are you giving the enforcement people the
incentive to issue more tickets even though they—more tickets or
more prosecutions, trying to collect more fines and more money,
even though it isn’t necessary to carry out law enforcement respon-
sibilities?

I think this would be an unusual way to run Federal law enforce-
ment. In fact, I think we have seen us move away from this in the
forfeiture area. I think Chairman Hyde, when he was at Judiciary,
sponsored a bill to take the forfeiture authority so that when Fed-
eral prosecutors move in to forfeit, they don’t get to keep it because
that would encourage them to use forfeiture maybe in inappro-
priate circumstances. So I just worry about the enforcing agency
keeping the money because I think it pushes them to do things
that maybe they wouldn’t otherwise do.

And then the final—and let me ask the question to the panel on
that specific point. Is there anyone that sees a problem with this
as a revenue-raising measure, that you are going to be putting a
bind on this? I know agencies love to get the money. I mean, I ex-
pect all of you to say, oh, no, we want the money. This is a great
idea. We are going to do a good job. But I am asking you, is there
anybody on this panel that thinks that this is a bad idea? I don’t
need to hear that it is a good idea, because I assume you are all
for it. But is there anybody that is on the other side on that issue?

Mr. SmiTH. Well, Mr. Udall, initially when we started studying
this problem, we did have some initial concerns about this concept.
But the more that we looked at it and understanding that these
agencies, these land agencies are under some very tight fiscal con-
straints, we just feel it is very important that money be devoted
to educational outreach for appropriate behavior, and if someone
does damage to these Federal lands, that those fines be used for
restoration work.

So I think the need is greater than the potential concern. I un-
derstand where you are coming from, but at the end of the day, we
just felt that this is the appropriate way to deal with this problem.

Mr. REY. I think it is important to separate the enforcement from
the use of the fine and that if the use of the fine is for purposes
that are resource-related as opposed to additional enforcement
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activities, you eliminate the prospect that people are going to view
the Federal law enforcement agencies as bounty hunters.

We do have some experience with the Migratory Bird Treaty Act
and the Lacey Act and the use of the fines there, and so far, that
hasn’t been a problem. But I think the reason it hasn’t been a prob-
lem is that both of those statutes, as does this proposal, separates
the enforcement from the fine.

Mr. Tom UDALL. Go ahead.

Mr. JENKINS. We deal with this issue every day as individuals
when we face traffic violations and things like that. It is always a
concern about what is motivating the enforcement. It seems to me
that the more directly you tie the use of those dollars to actual
damage done, the less there is an incentive, or broader incentive,
for law enforcement to be too picky on the type of penalties and
type of tickets they are issuing.

Mr. Tom UpALL. Thank you very much.

Mr. RENZI. I thank the gentleman.

Mr. Tom UDpALL. I have additional questions, but I know I have
exhausted on this particular round. Thank you, Mr. Chairman.

Mr. RENZI. You are welcome. I am going to yield my time to the
gentleman from Colorado, Mr. Tancredo.

Mr. TANCREDO. Thank you, Mr. Chairman. I guess just a couple
of very quick comments in response to my colleague from New
Mexico.

To a certain extent, the purpose of this legislation is to encourage
the agencies to actually be more aggressive. So I don’t mind the
thought, the idea that there may be some connection between the
imposition of a fine and a more aggressive posture.

I think sometimes some of the agencies have actually—some peo-
ple out in the field have simply ignored what was happening be-
cause they did not feel that there was really anything that was
going to happen as a result of them even issuing a fine or a citation
or something like that, and I think a lot of it has just been because
it is confusing, because sometimes they didn’t want to do it, be-
cause the restrictions of either their agency just having a Class A
or Class B provision that, again, restricted their ability to be flexi-
ble, they decided not to do anything.

So I am going to give them greater flexibility. I want them,
therefore, to be more aggressive in actually enforcing the laws that
are on the books. And as long as we confine the use of the money,
as we have here, and has been stated by the panel, as long as we
confine the use of the money for these specific things, I don’t feel
as though they are going to be doing it in order to improve their
own economic welfare, but just to actually enforce the laws as they
are on the books and maybe reduce the amount of violators as a
result of it.

Especially, I like the educational part. Education to me means,
among other things, some big signage that tells you what the heck
is going to happen to you if you do this stuff. You know, that is
one thing I want people to know. That is part of this, as a deter-
rent, naturally, is to tell people, here are the possible fines and the
possible ramifications for your actions here, which they may not
know today. So I am hoping that that comes as a result of it.
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Procedurally, I am certainly supportive of trying to get Justice to
provide a little more participation in this process as we go through
it here. Whether we need another referral or not, or referral to an-
other committee, I guess I say that for a long time, I have listened
to people on this panel and people in the Congress talk about the
need to do something quickly to address the problems that are so
endemic in our national parks and in the forests of this land. I
don’t know whether—if we can get that kind of cooperation from
Justice right now through this process here in this Committee, I
am all for it. Beyond that, I think we have got a lot of input with
them. I know the agencies have talked to them themselves.

At any rate, I appreciate very much the panel being here and,
Mr. Chairman, your willingness to provide some time in response.

Mr. RENZI. Thank you. Reclaiming my time, I am going to turn
the Committee over now to Mr. Tancredo to finish up and to chair
the hearing. I know Mr. Inslee has questions. I think Mr. Udall has
a couple more questions. So Mr. Tancredo, thank you.

Mr. TANCREDO. [Presiding.] Thank you, Mr. Chairman. The other
comment that I just wanted to make is that it is clear to me that
when you deal with these kinds of violations that occur on Federal
lands, the vast majority of agency violations are handled through
citations and they are handled—we should be really clear about
what is going on. This citation is comparable to a ticket. The pen-
alty on the citation is not a fine but a collateral paid by the recipi-
ent to authorize termination of the proceedings. This is under the
Federal Rules of Criminal Procedure. So this is the way most of the
cases occur.

What I am concerned about is when you start giving more au-
thority, is that authority going to be used well? My understanding
within the Bureau of Land Management, which only has these
Class A misdemeanors, is that what you have is a very aggressive
approach by the agency, saying, oh, we are going to throw the book
at these guys, and they are charging everybody with Class A mis-
demeanors and so they move forward along the process and they
present their case. They don’t actually do the charging, of course,
but they want the people to be charged.

They go up to the Justice Department and the local U.S. Attor-
ney and say, we have got these guys. We want you to charge them
with a Class A misdemeanor. And what ends up happening is the
Justice Department declines the cases because the cases haven’t
been put together to prove all the elements of the crime and the
enhanced intent provisions.

And so we have had a record over in BLM, my understanding is,
that it hasn’t really worked very well with Class A. And so it is
fine for all of us to talk about, you know, throw the book at the
ORV guys and that is where we want to go, but the reality is
that—and I used to do these cases when I was an Assistant United
States Attorney and we would have 1 day a month and there would
be all these misdemeanor cases before a magistrate and we didn’t
have very much time to deal with them because we were dealing
with all these other felonies. And frequently, the law enforcement
folks had very good intentions but they were not able to put the
cases together, and so you had a lot of declinations at the last mo-
ment, which is not good for law enforcement, either.
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So what I think we need to think about in doing this is make
sure that all levels of the law enforcement people in the Federal
agencies have the kind of training, they work closely with the De-
partment of Justice to make the cases that are really going to stick,
because the agencies frequently view that they are being tough by
wanting to charge something when they could get a lot better re-
sult with a lesser penalty, but they could actually get a conviction
or, as I said earlier, the overwhelming majority are where people
pay the collateral on these citations.

So I don’t know whether, Mr. Parkinson, you have been a former
Federal prosecutor. I mean, this is a concern of mine. You work in
supervising some of this law enforcement area. Is this a concern of
yours? I mean, my understanding is we have got a lot of problems
here in terms of the way these prosecutions proceed, and if we are
going to give all this additional authority across the Federal Gov-
ernment, I think we are going to have to have a level of training
to make sure that it is used wisely and that it is used effectively
and that it is done in a cost efficient way.

Mr. PARKINSON. Congressman, you have made some very good
points, sort of took me back to my former days as a prosecutor. I
had the same experiences that you had. But what I think that does
is it really highlights the need for this legislation.

One of the reasons that, particularly with BLM, having only
Class A authority means that they were compelled to either do
nothing or go to the Class A misdemeanor route. By allowing them
the lesser charge under a Class B misdemeanor does permit that
sort of more reasonable approach to law enforcement.

And, of course, as you said, training is a big component of that.
I think some of the statements or some of the stuff that comes out
from the field is lore, but I think it also has—there is a lot of re-
ality to what you have been hearing. I don’t necessarily conclude
that it is a failure of training as opposed to a lack of an appropriate
penalty structure, which this legislation is designed specifically to
address.

Mr. Tom UDALL. Mr. Parkinson, if we have, in fact, had some
problems with BLM in their Class A, which you seem to admit
there have been some, then giving them Class B, I would agree
with you, is a good idea, and that is why I applauded earlier the
objective that Mr. Tancredo is moving toward.

But the Forest Service and the Park Service have not had Class
A, so we are moving them into this whole new murky category
where we have had problems at BLM. I would like some assurance
that there is an understanding from the people that are super-
vising this, Mr. Rey for one, that it is going to be done in a way
that it is successful and that the cases are presented in a way
where there isn’t this disconnect between Justice and the prosecu-
tors and the people in the field and cases being dismissed and us
not really getting enforcement done on these very important public
lands and resource cases.

I guess my question in a way is to Mr. Rey. You are stepping into
an area with Class A with the Forest Service, anyway, which they
have never done, and I think you may have problems unless there
is some level of training and understanding that it isn’t just the at-
titude of an agency saying, we are going to throw the book at them,
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and then Justice falls in line. It just doesn’t work that way. Do you
have any comment?

Mr. REY. Well, I think that is an area that we are going to be
extremely mindful of. There is no benefit to be gained by bringing
a case that can’t be prosecuted, as you indicated earlier. The one
advantage we have at this moment in history, should this legisla-
tion pass, is that our new Director of Law Enforcement, Ron Sprin-
kle, comes to us from the Department of the Interior, from the
Park Service, and the Secret Service before that. So we are going
to enter into this, should you give us this authority, with the ben-
efit of their experience in how to use Class A misdemeanor enforce-
ment wisely.

Mr. Tom UDALL. That is a welcome addition. Let me once again
thank the panel for being here. I am finished with my questions
at this point, and I thank Mr. Tancredo for his push to get tough
on these ORVs. I don’t think there is any doubt we need to do this.
I just have questions as to exactly how we get there. Thank you
very much.

Mr. TANCREDO. I understand and I appreciate the gentleman’s
concerns.

Mr. Inslee, do you have questions?

Mr. INSLEE. Yes. I appreciate this effort, too, having seen the
damage that has been caused out there. It is pretty amazing in my
neck of the woods.

But I have a question about this idea. If you accept the concept
that we need to increase the sanction or perceived sanction for of-
fenders in this manner, and if you accept the fact that the Federal
judicial system is clogged to the gills and Federal prosecutors prob-
ably are going to put this on the lower level of their priority system
if we go to more misdemeanor prosecutions, should we be focusing
as much, or more, on raising the collateral forfeiture numbers, and
hopefully we keep people out of the judicial system but still whack
theg}? harder and send a message to the user community in that re-
gard?

Is that an equal or better sort of strategy here, because I have
a concern that if we do this, we are going to get referrals that just
aren’t going to go anywhere, particularly since now we have this
willful standard, too, that I think is worthy of some discussion.
That is just an open question.

Mr. PARKINSON. Let me start. I think this legislation is a good
solution. I think we start from—one of the introductory comments
put it this way. I will boil it down, too. There are two classes of
offenders generally. This may be a slight oversimplification, but I
think it is useful. There are those who are committing violations
without really intending to commit violations, and then there are
the egregious offenders who know exactly what they are doing and
they are out there, often repeatedly, normally repeatedly, violating
the public lands.

It strikes me that when you start with that conceptual frame-
work, there ought to be two law enforcement kinds of responses
available. You ought to be able to have a Class B misdemeanor
ability for those who are really not egregious offenders, but for
those who are egregious offenders, you really ought to have a Class
A kind of misdemeanor authority, which—and the other thing is
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that you ought to have a structure within these four bureaus, the
three Interior bureaus and the Forest Service, that is at least con-
sistent. Right now, we have four different statutory frameworks for
the four bureaus, and the confusion for prosecutors and law en-
forcement agents who might be cross-designated, as well as for the
courts, I think conceptually just doesn’t make any sense whatso-
ever. So—

Mr. INSLEE. Could you address the issue of fines? Do we need to
somehow induce agencies to look at their fine structure? If so, how
do we go about that?

Mr. PARKINSON. Well, I think this helps do that. I think, yes, a
short answer is do we need to have agencies look at their fine
structures, I think the answer to that is yes. We should always be
taking a look at things like that and analyzing how we better en-
force the statutes and regulations that are on the books, and I
think this is the kind of legislation that is a vehicle for generating
that kind of analysis and discussion.

Mr. INSLEE. Mr. Rey, how do we encourage you or get you to look
at the fine structure?

Mr. REY. We continue to review our fine structures, but I think
what Mr. Parkinson said is right in terms of the conceptual frame-
work that you approach this issue with. I don’t know that we are
going to accomplish any additional enforcement by raising the col-
lateral for an unwitting violator. Whether we get him for $25 or
$200, he is still an unwitting violator. It is the people who are re-
peated knowing violators that this bill will give us the better oppor-
tunity to deal with by giving the Forest Service, for the first time,
a Class A authority.

Mr. SMITH. Mr. Inslee, we represent user groups. Quite often,
there are a lot of bad things happening out there and a lot of de-
struction is occurring and we really want the agencies to have the
means to go after those people that are deliberately destroying our
public lands. And so that is why we like the fact that there is a
two-tiered approach here with a misdemeanor A and B. Somehow,
we have got to get on top of this problem, and we think this is one
way to begin addressing some of that destruction that is occurring.

Mr. INSLEE. I noted in the definition, it added the characteristic
of willful to the prosecutorial standard. Is that necessary or is that
really what we are after? I noted a memo here that—it’s been so
long since I have been in law school—that said willful means you
actually had knowledge that this would be illegal. Is that really the
meaning of willful nowadays?

Mr. PARKINSON. Let me take the first crack. I don’t believe you
were here when I made the comments in my opening. I do think,
one, it is not necessary, and two, we ought to amend the legislation
to eliminate the willful requirement.

Basically, what that does is it increases the burden of proof for
the prosecutor. It requires the government to prove that the de-
fendant specifically intended to violate the law, and I don’t think
that is necessary and I think it will impede the enforcement ability
of the agencies.

Mr. INSLEE. Thank you. Thank you, Chairman.
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Mr. TANCREDO. Thank you, Mr. Inslee, and thank you very much
to the panel. I want to thank the witnesses on our second panel
for their insights and members for their questions.

The members may have some additional questions for the wit-
nesses. We ask that you please respond to these in writing. The
hearing record will be held open for 10 days for these responses.

If there is no further business before the Subcommittee, I again
thank the members of the Subcommittee and our witnesses. The
Committee stands adjourned. Thank you very much.

[Whereupon, at 12:20 p.m., the Subcommittee was adjourned.]

[A letter submitted for the record by the U.S. Department of
Justice on H.R. 3247 follows:]
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and wiillfully™ - from fa BLM siatate bo eatablish sew Class A riesdemseanc for the HPS and Porest
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Service ovganic stabites and 10 amend the one for WRAA. Proof that en offerse wes commitied
“imowingly ™ merely requires proal of the facts that constitole e offmse. S v Ot Snarer, 524
LS. 184 {1998). This means that in & crimizal peosecution involving de “knowing™ meer rex
standard, te government mut prove thal the defierm wal awsee of hia aeis, perfoemed them
intentiomally, mad did not act by mistake or accident.  Proof that en offerss was committed “knowingly
and wiilfdly,” however, gesendly reguires gresber prool of weoapdsing.  Rawelas Diniiad Suves, 510
UGS, 185, 127 (1%94). This, in a proseeation izl ving the “knowing snd willfol™ standard, the
povernment must also peove et the defendard specifically istesded 1o viclste the law, a difficalt
gtanidand lnmmeel. Coerts kave fppically inlepeeted the bam, “willfolly™ to require o higher degree of
crimiral irfent than “knowingly " g, United Stater v Fowsdadn, 277 F3d 704 (3% Cir. 2001),

The WWEAMA carmently wiilizes s I oosrous approach be creale two-tead offense,
etaldigking peity offisases as swict Usbilicy offenses and requiring proof that the defimdant acted
“knowingh” for Class A misdemcmere, 151150, 66E304T). Simdar “mowingly sd willfully™
lasgusge wa deleted from e Lacey Aol when Congross adopied the Lacey Ast Amcndmenta of
1981, See Pub. L. Mo 97-T | 4, 05 St |ﬂ'.|'-l-|:IBEI:|. Lﬂmﬂghmmﬂh
verrtlid elimvdnare the term “willfally™ from the BLM Loy and merely add “knowingly™ 10 e NES and
Mhﬁﬁhhwdmnmmwdiﬁd-jdﬁﬁmﬂw
. the teren “willfully” might require. Blimisting the wallful standed will elimisate the argument that
@mqrmmmmﬁmmwwiﬂﬂﬂ.um.ﬁ
pensecuinrs must prove et dae defendisr aeled “willfully,” e practical ffect sy be b redece the
rariber of prosscutions.

Fizally, il one of the goals ol FLE. 3247 ig o silcw the ageniies o recover coriain costs fheegh
ihe distarsement of Gk of colaienal amoants collected to them, we would peccmumend Bal &
comparstie provision be inserted b allve victes, iscloling e foderal povormmest, b oldsin reitacion
Frinm e pespeirainn.  Defendants convicted of Title 16 ofenses are sot 3pecifically required to pay
restitution, eiber mandalory of discretioniey, under 18 U0 3660 or 26634 of the Federal Criminal
Ceade thal is penerally applicable to many fedoral arimes. Tnstead, te ssntencing count may, bul is wot
Fequired to, order restibition as 3 cosdition of probetion, 18 LLE.C. § 356N, o supervised
redease under TE US0 §35E3(d). To insure that restinution (5 paid, dhe mandatory restibalion
peorvisicns of the Fredrral Crisisal Code mest include FLE. 33478 offess. We Soriher sote that all
Frues sl exsllserad amcants collected For federal crimes under this bill wosld nod be depoaited into the
Crime Victire Fund i ey otherwive would be umdeor cormend b,

Thank yons Sor the coraideration of o views. T we ¢om be of feriber meistanco in this rdier,
pleae do et hesimte to contact we. The Office of Management aad Brodget has advised that there is
mo chjecfion 1o ihe presenmmeion af this report from the steadpolnl of the Admimstratios’s jeogem

Sirceraly,

RV A TVA

William P Moschedla
Agisnand Attomey Genessl

o= The Honorable fay Insdes
Ranking Member



